
 70 

electronic form; and (2) a contract relating to such transaction may not be denied legal effect, validity, or 

enforceability solely because an electronic signature or electronic record was used in its formation." 

359. Medical Supply had performed as required, introducing itself to the City of Blue Springs 

Economic Development, and committed to purchase the building from its owner in reliance on the contract 

with GE, GE Transportation made open partial performance of the contract by opening the building for a 

three hour briefing on the operation and maintenance of the building’s complex systems. This briefing was 

made by GE Transportation’s Blue Springs property manager and the building’s maintenance engineer, 

both of whom told Medical Supply’s CEO Samuel Lipari that they had been terminated and will be leaving 

employment with GE Transportation the following month because they were no longer needed.  

360. GE Capital partially performed as required and made an appointment with Samuel Lipari in its 

Overland Park, Kansas office where Mr. Lipari took the building’s blueprints furnished him by GE 

Transportation, the building’s physical description and photo furnished by George Fricke of GE corporate 

and Medical Supply’s corporate records for the loan.  

361. The GE Capital loan officer Douglas McKay discussed the terms and questioned Mr. Lipari in 

detail about the lawsuit. Mr. Lipari explained why under the threat by US Bank of a malicious USA 

PATRIOT Act suspicious activity report, Medical Supply could not risk going to a bank until the lawsuit 

was settled. Douglas McKay agreed the USA PATRIOT Act had no valid relationship to Medical Supply’s 

involvement with US Bank and stated he would obtain the additional requirements GE Capital required 

from George Fricke and GE Transportation. McKay indicated it could take longer to close but he would 

check into it.  

362. Medical Supply communicated to its stakeholders, business associates, potential customers, and 

the owners of the building that it had obtained the financing and made commitments in reliance of GE’s 

performance on the contract. 

363. No letter similar to that which Mr. McKay had described was received from GE Capital by the 

June 15th contract deadline and no notice of rejection of credit has been received. George Fricke 

communicated by phone and e-mail that the GE Capital performance would be at arm’s length but since the 

financing was the benefit bargained for by Medical Supply, this did not contradict the contract. When 
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doubts about GE’ intent to honor the contract arose, counsel for GE, GE Transportation and GE Capital 

each refused to confirm the repudiation. 

364. The proposal accepted by George Fricke on behalf of GE’s business leaders contained the 

executive summary of Medical Supply’s business plan, including an explanation of the antitrust lawsuit 

with US Bancorp, et al and the financial projections for Medical Supply’s entry into market. Under 

Anuhco, Inc. v. Westinghouse Credit Corp., 883 S.W.2d 910 (Mo App 1994) GE is responsible for the 

expectation damages of the forward projections that it had accepted at the time it entered into contract with 

Medical Supply. Medical Supply is able to prove its projected profits with reasonable certainty. Lost future 

profits may be used as a method of calculating damage where no other reliable method of valuing the 

business is available, see Albrecht v. The Herald Co., 452 F.2d 124 at 129 (8th Cir. 1971) cited for this 

purpose by 10th Cir. 

365. GE, the parent company of GE Transportation was a dominant medical device manufacturer and 

medical equipment and electrical equipment supplier to North American hospitals. GE ceased to be a 

manufacturer and became a distributor of parts, assemblies, products, systems and credit services to 

hospitals. GE established monopolies in many product lines for hospitals but feared other distributors 

would bypass GE and buy the same parts, assemblies, products, systems from foreign sources and sell them 

to North American hospitals at lower prices in competition with GE To prevent this, GE made alliances 

with the dominant distributors for hospitals called GPO’s including the Defendant Novation, LLC because 

they were intended to be group purchasing cooperatives (organizations). GE and the other dominant 

manufacturers gave the management of these GPO’s including the Defendant Novation, LLC kickbacks to 

prevent direct competition in distribution, preserve their loyalty and to protect the inflated prices. However, 

GE saw that the captive customers of these GPO’s including the Defendant Novation, LLC were growing 

dissatisfied at the inefficiency and the failure to achieve group purchasing discounts. To protect against 

other market entrants, GE formed Global Health Exchange LLC. as an electronic market place promising 

online distribution at lower prices to hospitals. GE owns shares of stock in the privately held company and 

provided the initial capitalization. As an alliance of a handful of dominant manufacturers (now distributors) 

the actual goal was to preempt the fledgling e-commerce companies from entering the electronic 

distribution of hospital supplies. 
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366. G.E, had also formed its own electronic marketplace called Global exchange and continues to 

market hospital supply products over the internet from its corporate web site as a distributor of other 

manufacturers’ hospital supply products.  

367. GE found the technology of GHX, Inc. was inadequate to outperform new entrants and aligned 

itself with the Defendant Neoforma, Inc., the electronic marketplace co-opted by the dominant GPO’s 

including the Defendant Novation, LLC in an alliance to exchange data among suppliers to enforce cost 

structures as inflated as those of the GPO’s. GHX, LLC at the direction and approval of GE has retaliated 

against suppliers who endanger the marketplace with competitive prices. GHX, LLC. at the direction and 

approval of GE has excluded competitors including Retractable Technologies, Inc. and Masimo for failing 

to give kick backs to the cartel. Death and injury resulted from the failure of hospitals to obtain these 

medical devices.  

368. GHX, LLC. at the direction and approval of GE in a conspiracy and combination with the 

Defendants has excluded Medical Supply Chain, Inc. from entering the market by not allowing Medical 

Supply to offer GE Capital Healthcare credit to its potential customers in April of 2002, and by refusing to 

offer US Bancorp Piper Jaffray services to Medical Supply in June 2002 in a conspiracy with the 

Defendants and by repudiating essential escrow contracts required by Medical Supply to capitalize its entry 

into market in October 2002. (US Bancorp has interlocking directorships and an exchange of directors with 

the two dominant GPO founders of GHX LLC.; the Defendant Novation and Premier. US Bancorp helped 

the Defendant Novation acquire control of the Defendant Neoforma and partner it with GHX LLC. creating 

a monopoly of over 80% of healthcare e-commerce). 

369. GE at the direction of the Defendants including Neoforma and Novation LLC caused its 

subsidiary GE Transportation to repudiate the contract to buy the lease from Medical Supply, sacrificing 

$15 million dollars on June 15th, 2003 to keep Medical Supply from being able to compete against GHX, 

LLC. and Neoforma. The market is worth 1.8 trillion dollars. GE acted on the tremendous windfall to 

preserve its monopoly. George Fricke is GE Corporate’s property manager. 

9. Piper Jaffray And Andrew S. Duff Realize Because Of The Prospective Injunctive Relief 
Action Their Antirust Liability To Medical Supply And The Requirement At Law That They Divest 
Their Healthcare Venture Fund, Losing $225,000,000.00 (255 Million Dollars) In Assets 
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370. The Defendants The Piper Jaffray Companies and Andrew S. Duff attempted to contract with the 

Defendant US Bancorp to guarantee the bank holding company’s liability to Medical Supply but 

discovered it could not continue to incur liability to Medical Supply for participating in the scheme to 

monopolize the markets in hospital supplies and hospital supplies in e-commerce and announced it was 

withdrawing from the conspiracy and combination’s scheme to monopolize the capitalization of healthcare 

technology and supply chain management companies.  

371. On October 13, 2004, Piper Jaffray announced it was relinquishing its healthcare technology 

capitalization subsidiary, Piper Jaffray Ventures. 

372. Founded in 1992, Piper Jaffray Ventures manages over $225 million in capital dedicated 

exclusively to funding innovative, emerging growth companies in the medical technology, biotechnology 

and healthcare services sectors. Through Piper Jaffray Ventures, The Piper Jaffray Companies actively 

participated in and held seats on the boards of directors of their client companies, facilitating the 

monopolization of the markets for hospital supplies and hospital supplies in e-commerce. 

373. Through Piper Jaffray Ventures, The Piper Jaffray Companies was also able to extract fees for 

access to an extensive network of industry contacts including Novation, LLC, UHC, VHA and Neoforma.  

374. The Piper Jaffray Companies also used Piper Jaffray Ventures to capitalize healthcare technology 

and supply chain management companies that became part of the Defendants’ combination and conspiracy 

to restrain trade with US Bancorp NA. 

10. Medical Supply Informs Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, 
Bob Zollars And Neoforma that it has been unsuccessful in obtaining prospective injunctive and 
declaratory relief against their coconspirators Piper Jaffray, US Bancorp, US Bank, Andrew Cesere 
And Jerry Grundhoffer and that the conspirators are jointly and severally liable for the damages 
Medical Supply sought to avoid. 
 
375. On December 14, 2004, Medical Supply served a demand letter Robert J. Baker, UHC, Curt 

Nonomaque, VHA, Novation LLC, Bob Zollars And Neoforma giving notice to these defendants of 

Medical Supply’s claims against them. Medical Supply informed the defendants that it has been 

unsuccessful in obtaining prospective injunctive and declaratory relief against their coconspirators Piper 

Jaffray, US Bancorp, US Bank, Andrew Cesere And Jerry Grundhoffer and that the conspirators are jointly 

and severally liable for the damages Medical Supply sought to avoid. 

11. Medical Supply is granted a Rehearing in Tenth Circuit. That Afternoon UHC and VHA 
Realize Because of Medical Supply’s Demand Letter That They Are Required At Law To Divest 
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Neoforma and Both UHC and VHA Make an Emergency Announcement of An Agreement to 
Dispose of Neoforma at a $150,000,000.00 dollar loss. 
 
376. On January 25th in an emergency late afternoon press announcement after hearing Medical 

Supply’s Tenth Circuit decision would be reheard, Neoforma, Inc. stated: 

“Neoforma Hires Merrill to Mull Options 
 
Associated Press 
01.11.2005, 04:52 PM 
 
Neoforma Inc., a provider of supply-chain management solutions for the health-care industry, on 

Tuesday said it hired Merrill Lynch & Co. as its financial adviser to help it explore options, 
including a sale or merger. 
 
Neoforma said that any transaction must be approved by VHA Inc. and the University HealthSystem 
Consortium - national health-care alliances which own a majority of the company's outstanding 
shares and own Neoforma's largest customer, the supply company Novation. 
 
The company said that there is no assurances that any transaction will occur.” 
 

 Before Medical Supply’s antitrust actions were brought, Neoforma and Robert Zollars boasted 

of the monopolization of the e-commerce market for hospital supplies accomplished by alliances with 

other monopolists including the Defendant Novation, LLC: 

CEO explains reasons why long-term investor should be looking at Neoforma Full article published: 
12/20/2001 ROBERT J. ZOLLARS is Chairman and Chief Executive Officer of Neoforma, Inc. 

 

Mr. Zollars: To start with, Neoforma is a 2001 Internet success story, and we’re the leader in 
healthcare B2B. Neoforma builds and operates Internet marketplaces that empower healthcare 
trading partners to optimize their supply chain. So simply put, we help hospitals buy their supplies 
more efficiently and more effectively. 
 
 TWST: Could you give us a sense of the competitive landscape? 
 
 Mr. Zollars: About a year or so ago, there were probably 100 companies competing for this 

opportunity, and today you have less than a handful. As you look at the metrics that we’re enjoying 
right now, as of October 18, Neoforma has over 700 trading partners; that includes 563 hospitals 
under contract, 333 live using the technology, and 130 suppliers. To give you an idea of scale, that 
means in our third quarter, we processed over 500,000 order documents that included 1.5 million 
line items. So, clearly, by any measure, we’re out in front of the rest of the pack, which is exciting 
for us. 
 
 TWST: What were the steps you took to achieve this dominant position? 
 

 Mr. Zollars: I think the most important thing is we have great partners. First of all, we’re partnered 
with Novation. Novation is the number one group purchasing organization in the country, or GPO. 
It covers roughly one-third of the market. It’s members buy approximately $36 billion a year in 
medical supplies and equipment, and just over a year ago we signed an agreement with Novation to 
be it’s exclusive e-commerce partner for 10 years. We’re now one year into that agreement and have 
generated some great results together, as I just mentioned. The other great partner we have is GHX, 
the Global Health Exchange, an industry supplier consortium. It was founded by General Electric, 
Johnson & Johnson, Baxter, Abbott and Medtronic, and up until August, had been competing with 
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us in the market. We struck a strategic alliance agreement with GHX in August that is really 
exciting for us. It’s the first time healthcare buyers and suppliers have really gotten on the same side 
of the table to work at taking healthcare costs out. The alliance gives us access to the great supplier 
relationships that GHX has and they, of course, get the great buyer relationships that we have with 
our hospitals. 

 
12. Novation, LLC realizes Because of Medical Supply’s Demand Letter That Its Relationship 
With Neoforma and Its Long Term Anticompetitive Contract Are Illegal Antitrust prohibited 
Conduct Without Redeeming Value and Announces It Will Review Neoforma’s Value Creation 
 
377.  Because of this impending legal action, Novation LLC has realized it has created no competition 

or efficiency enhancing value to the business of its two founders VHA Inc. and University HealthSystem 

Consortium. Novation subsequently notified Neoforma that it will review the value created by the 

electronic marketplace: 

“Independent Consultants Engaged to Assess Neoforma’s Offering to Novation 
 
San Jose, CA - January 26, 2005 - I n connection with Neoforma, Inc.’s (NASDAQ: NEOF) 
decision to evaluate strategic alternatives, Neoforma, a leading provider of supply chain 

management solutions for the healthcare industry, and Novation, LLC, Neoforma’s principal 
customer, each have engaged independent consultants to assess the technology, information, 
services and pricing provided by Neoforma to Novation and its owners, VHA Inc. and University 
HealthSystem Consortium (UHC), and their member hospitals under an exclusive outsourcing 
agreement. Neoforma announced on January 11, 2005 that it had retained Merrill Lynch & Co. as its 
financial advisor to assist the Company in evaluating strategic alternatives, including a possible sale 
or merger of the Company, to achieve greater stockholder value. VHA and UHC own 42.4% and 
10.5%, respectively, of Neoforma’s outstanding common stock. 
 

The current 10-year exclusive outsourcing agreement, which was originally entered into in March 
2000, was most recently amended in August 2003 as a result of negotiations between the parties to 
the contract. Under the terms of that amendment, the quarterly maximum payment from Novation to 
Neoforma was established at $15.25 million, or $61.0 million per year, beginning in 2004. Since 
that time, Neoforma has documented significant value delivered by its offering to VHA and UHC 
hospitals. In 2004, approximately 280 VHA and UHC hospitals, representing a subset of 
Neoforma’s customer base, documented approximately $100 million in value by using Neoforma’s 
solutions to drive supply chain improvements within their organizations. Based on the value of its 

offering to Novation and to VHA and UHC hospitals, Neoforma believes that it is a valuable 
contributor to Novation, VHA and UHC maintaining their competitive position in the industry and 
to their hospitals’ efforts to improve supply chain efficiency. 
 
Neoforma believes that the current quarterly maximum payment from Novation is reasonable. 
Novation has advised the Company, however, that its assessment could result in a formal request to 
reduce the quarterly maximum payment. 
 
Each of the consultants independently will assess the current technology, information, services and 

pricing that Neoforma develops and delivers under the outsourcing agreement. At this time, none of 
the parties to the outsourcing agreement have requested that the formal benchmarking process 
allowed under the terms of the agreement be undertaken; however, no assurances can be given that 
this process will not be requested by any of the parties at a later date. While the actual results of 
these assessments, which are expected to be completed within 45 days, or of any formal 
benchmarking process cannot be determined at this time, either process could have an impact on the 
structure and financial terms of the outsourcing agreement. 
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About Neoforma 
 Neoforma is a leading supply chain management solutions provider for the healthcare industry. 
Through a unique combination of technology, information and services, Neoforma provides 
innovative solutions to over 1,500 hospitals and suppliers, supporting more than $10 billion in 
annualized transaction volume. By bringing together contract information and order data, 

Neoforma’s integrated solution set delivers a comprehensive view of an organization’s supply chain, 
driving significant cost savings and better decision-making for both hospitals and suppliers. “ 

 
378. A February 18, 2005 article in the Los Angeles Times exposed Novation, LLC and its subsidiary 

Cardinal’s (the descendent of Owen Health that stole Medical Supply’s intellectual property in 1995) 

extreme opposite conduct of what could legitimize a joint venture between the former competitors VHA 

and UHC. 

379. Los Angeles Times columnist Michael Hiltzik on Thursday profiled the experience of John 

Glaspy, professor of medicine at the University of California-Los Angeles Medical Center and medical 

director of UCLA's Bowyer Oncology Center, who attempted to reduce his university's $13 million annual 

bill for chemotherapy drugs. According to Hiltzik, the issue raises questions about whether the University 

of California system received the "best value from a contract" with purchasing groups Cardinal Health and 

Novation, and it "shed[s] a glimmer of light on a deal whose key terms ... are secret."  

380. Changes to Medicare reimbursement rates for oncology medications adversely affected the 

budgets for the four community cancer clinics Glaspy runs, prompting him to seek information about the 

contract with Cardinal and Novation, which "presumably leveraged the vast buying power of the five UC 

medical centers to obtain enormous discounts," Hiltzik writes. According to Hiltzik, Glaspy made a "few 

phone calls" and discovered he could "beat the Cardinal/Novation price" on oncology medications by about 

$800,000 annually.  

381. However, UC officials "told him to back off," and his discovery set off "months of conflict 

between UC headquarters and UCLA, where campus purchasing agents were sufficiently intrigued to 

wonder whether they could do better without Cardinal/Novation," Hiltzik writes. UC officials did not allow 

UCLA officials to see the contract terms but did tell the school that removing the oncology medications 

from the contract "would threaten discounts for the whole [UC] system," according to Hiltzik. 

382. Eventually, UC allowed the clinics to purchase their own chemotherapy medications, matching 

savings found by Glaspy. Hiltzik writes that despite the resolution, the "question remains: Has the 

University of California been overpaying for all its chemo drugs for the last four years? ... And what about 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8781



 77 

the other pharmacy purchases at the five UC medical centers, which total about $200 million a year?" 

Michael Hiltzik “A Valuable Drug Discovery at UC” LA Times, February 18, 2005  

383. Novation is a limited-liability corporation formed in 1998 by VHA Inc. and University 

HealthSystem Consortium and was the subject of Senate antitrust hearings in 2002, 2003 and 2004. 2,200 

healthcare providers that are part of the Novation distribution system. 

384. The Senate Judiciary antitrust subcommittee encouraged the two dominant GPOs, Premier and 

Novation, the largest GPO to voluntarily implement codes of conduct to stop their antitrust prohibited 

conduct of bundling, charging large administrative fees, sole- sourcing goods and demanding a high 

percentage of purchases before rebates kick in. 

385. Several hospitals testified in the first hearings that they saved money when they withdrew from the 

purchasing groups, while medical suppliers have sued Novation over freezing them out of the market. 

386. On August 24th, 2004, The Connecticut Attorney General Richard Blumenthal stated; "Novation 

has a position of very definite market dominance and potentially has misused that power to bundle products 

and force hospitals to buy supplies that perhaps they would not have done." Mary E. O’Leary,” Yale New 

Haven Executive has Ties to Company in Probe,” New Haven Register 08/24/2004. 

387. Novation uses its dominance in the market to favor certain medical suppliers and stop competition 

by smaller manufacturers.  

388. Manufacturers and suppliers make rebates and payments to Novation as industrial bribes and 

kickbacks that influence Novation’s decision to carry their products. 

389. Novation has actively solicited and obtained rebates, bribes, kickbacks and equity in healthcare 

technology companies in exchange for distributing the products of manufacturers and suppliers. 

390. Novation has required and obtained rebates, bribes, kickbacks and equity in healthcare technology 

companies before allowing products to be purchased by its member hospitals.  

391. Novation and related companies including Neoforma, Inc. use ties and affiliations with hospital 

executives that receive payments and incentives personally for making decisions regarding their hospital’s 

participation in Novation’s system. The hospital executives are on “both sides of the sale transaction 

involving Novation and their hospital.” 
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392. Novation switched its practice of awarding anticompetitive contracts to the market leader when a 

subsidiary of Tyco was able to pay kickbacks and bribes greater than Ethicon, the current market leader in 

sutures. Tyco has been the subject of accounting fraud and securities investigations and CNN reported on 

February 8th, 2005 Tyco is being investigated in the UN Arms for food scandal where illegal kickbacks 

and bribes were utilized in the sale of Iraq’s oil during the UN embargo. 

393. On December 20, 2004, U.S. Surgical, a business unit of Tyco Healthcare, was awarded suture 

contracts by Novation. The long-term exclusive contracts run from April 1, 2005 through March 31, 2008. 

The contracts announcement stated VHA and UHC have the potential to purchase as much as $900 million 

in the eight product categories that make up Novation’s complete wound closure and endomechanical 

offering. 

394. The competing company Ethicon has approximately 90 percent of the suture market and bundles 

better discounts on sutures to its endomechanical product line. This time US Surgical (a division of Tyco) 

won both awards.  

395. Novation provided a suture conversion calculator to validate for its members that they would save 

20 – 25% using the new US Surgical contract. A hospital member of Novation used the aforementioned 

suture conversion calculator and found that their actual prices for sutures on the new contract are going to 

be 36% higher the previous contract, yet the hospital was told by Novation that they will realize the above 

stated savings (20-25% savings).  

396. Novation fraudulently deceived its member hospitals into believing the new US Surgical suture 

contract would save them 20-25 percent. Instead of delivering savings, Novation and Tyco increased the 

list or book price for the sutures. The hospitals were given a fraudulent means to calculate their “savings” 

the suture conversion calculator that showed savings in the range of 20-25%. However, when the prices for 

Ethicon products, the sutures that had been used by the hospital were run through the same calculator, the 

hospital realized the new US Surgical contract prices were actually 36% higher.  

13. Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, Bob Zollars And Neoforma 
decide to continue to rely on Piper Jaffray, US Bancorp, US Bank, Andrew Cesere And Jerry 
Grundhoffer’s corrupt scheme to influence the court 
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397. Only counsel for Neoforma, Inc., responded to Medical Supply’s demand letter and the response 

merely a plea to delay action until the attorney could reach everyone after the Christmas holidays. The 

follow up response never came. 

398. No Defendant repudiated its participation in the monopoly or made any overt declaration of 

withdraw from the conspiracy except for the announced divestitures stated above. 

14. Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, Bob Zollars And 
Neoforma’s Utilization of Ongoing Sham Petitioning By Shughart, Thomson & Kilroy, Piper Jaffray, 
US Bancorp, US Bank, Andrew Cesere And Jerry Grundhoffer To Deprive Medical Supply of 
Counsel 
 
399. On November 20, 2003, The former managing partner and Shughart Thomson & Kilroy 

shareholder acting as magistrate in Kansas District Court action Bolden v. City of Topeka, et al, Case No. 

02-CV-2635, where the African American plaintiff was being represented by Medical Supply’s counsel 

repeatedly told the plaintiff that he should sue his attorney for malpractice. The magistrate also stated 

Bolden would be better off representing himself. Bolden testified he was thankful to have his counsel, three 

previous ones had abandoned him after being intimidated and retaliated against by the City. Bolden’s 

previous counsel still has not been located. Affidavits were furnished that many witnesses and process 

servers had been retaliated against, threatened with criminal prosecution if they testified in federal court 

and harassed. The magistrate also denied Bolden discovery in the action. 

400. The transcript of the hearing which was also taped reveals that the magistrate was obsessed with 

legal malpractice insurance as a result of his firm’s mishandling of Medical Supply’s action against the US 

Bancorp defendants and Unknown Healthcare Supplier, amply documented in the record, and the aborted 

disclosures of the firm’s malpractice liability insurance as the party in interest and guarantor of US 

Bancorp’s certain antitrust losses.  

401. During the Bolden v. City of Topeka, et al pretrial conference the former Shughart Thomson & 

Kilroy managing partner and shareholder acting as magistrate expressed his disturbance over “stealth 

lawsuits” where parties don’t even know they are subject to them. While wholly inapplicable to Bolden’s 

case where the City was liable for the officials regardless of whether they remained in the case, the subject 

of the deliberate pretext used to attack Medical Supply’s counsel for his representation of Bolden, the 

magistrate is clearly troubled over the failure of his firm to consider its responsibilities to the identified 

coconspirators in Medical Supply v. US Bancorp, et al. 
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402. The attack on Medical Supply’s counsel was overtly pretextual. The civil rights liability of the city 

for the conduct of its officers in their official capacity is based on law the magistrate well knew and in an 

unrelated pretrial order conference the following day accepted the voluntary stipulation of parties that all 

officials be voluntarily dismissed. The magistrate also stated that there was unlikely any difference in 

damages in a footnote to his report and recommendation. 

403. The magistrate reiterated his criticism of Medical Supply’s counsel in the Bolden v. City of 

Topeka, et al pretrial order conference report and recommendation, stating Bolden should consider 

representing himself if Medical Supply’s counsel is the only attorney he can get. On December 3, 2003, the 

magistrate’s report and recommendation was submitted as an attachment and the basis for an ethics 

complaint filed by the assistant city attorney Sherri Price against Medical Supply’s counsel for his 

representation of Bolden. The Kansas Office of the Disciplinary Administrator investigated the complaint 

by having dinner with the magistrate. The magistrate used to be work for the office prior to starting at 

Shughart Thomson & Kilroy and continued to serve on various Kansas state ethics committees while a 

managing partner for at Shughart Thomson & Kilroy. Bolden was never contacted during the investigation 

and during the prosecution appeared only as a witness for Medical Supply’s counsel. 

404. The defendants US Bancorp, US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray 

Companies and Andrew S. Duff coordinated their defense of Medical Supply’s action for injunctive and 

declaratory relief with the coconspirators Jeffrey R. Immelt, GE, GHX, GE Healthcare, GE Capital and GE 

Transportation who inconceivably attached the Medical Supply complaint and order to their 12(b)6 motion 

to dismiss in Medical Supply’s separate action against Jeffrey R. Immelt, GE, GHX, GE Capital and GE 

Transportation. The former eighteen year Shughart Thomson & Kilroy shareholder acting as magistrate on 

the GE case denied Medical Supply discovery and the court did not even permit discovery when the 

dismissal attachments necessitated conversion of the GE motion to one for summary judgment. 

405. On January 29, 2004, March 4, 2004, April 2, 2004 US Bancorp’s counsel, Nicholas A.J. Vlietstra 

and Piper Jaffray’s counsel Reed coordinated their appeal (10th C.C.A. 03-3342) with the GE defense. The 

GE defendants included the action against the US Bancorp defendants and Unknown Healthcare Provider 

as a related appellate case in (10th C.C.A. 04-3075) and used the US Bancorp order as a basis for a cross 
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appeal (10th C.C.A. 04-3102) challenging the failure of the trial court to grant sanctions against Medical 

Supply. 

406. The coconspirators UHC, Robert J. Baker, VHA, Inc., Curt Nonomaque, Novation LLC, 

Neoforma, Inc. and Robert J. Zollars did however renew their conscious commitment to a common scheme 

designed to achieve an unlawful objective of keeping Medical Supply out of the market for hospital 

supplies by reviewing the case against US Bancorp and consulting with representatives for US Bancorp, 

US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray Companies and Andrew S. Duff. The cartel 

decided to rely on the continuing efforts to illegally influence the Kansas District Court and Tenth Circuit 

Court of Appeals to uphold the trial court’s erroneous ruling. The cartel also renewed their efforts to have 

Medical Supply’s sole counsel disbarred, knowing that an extensive search for counsel by Medical Supply 

had resulted in 100% of the contacted firms being conflicted out of opposing US Bancorp and actually 

effected a frenzy of disbarment attempts against Medical Supply’s counsel in the period from December 

14, 2004 to February 3rd, 2005, all originating from the cartel’s agents Shughart Thomson and Kilroy’s 

past and current share holders. 

407. The Shughart Thomson & Kilroy counsel, Andrew DeMarea failed to file a reply brief in the 

interlocutory appeal for the US Bancorp appellees. The Tenth Circuit court clerk called him two days later 

to remind him and urged him to file for an extension one day beyond the date the brief was due and seven 

days beyond the deadline for a motion for extension of time under 10th Cir. R. 27.4(F).  

408. Andrew DeMarea also refused to turn in a parties case management conference report on the form 

required by local rule in the Kansas District Court. He repeatedly assured the magistrate during the first 

case management conference that the Medical Supply case would be dismissed. 

409. Mark Olthoff, an attorney for Shughart Thomson & Kilroy in their Kansas City, MO office 

appeared to write all pleadings and briefs for the defendants until the second appeal where he appears to 

have been replaced by Susan C. Hascall of the Kansas City, MO office who was a Tenth Circuit Court of 

Appeals law clerk through 2000. 

410. Mark Olthoff’s trial pleadings repeatedly misstated and misrepresented Medical Supply’s 

Amended Complaint and pleadings to the court, even after it had been repeatedly drawn to the court’s 

attention that Mr. Olthoff was exploiting the court’s reliance on the experience of Shughart Thomson & 
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Kilroy and was neglecting to read or consider Medical Supply’s pleadings. In its order, the court even 

admonished Medical Supply’s for failing to research law and facts that the record evidences had been 

researched. The negligence was entirely that of Mr. Olthoff and the court’s or a result of the court’s 

misplaced reliance on Mr. Olthoff. 

411. The Medical Supply action against US Bancorp was dismissed but not on arguments or authorities 

presented by Shughart Thomson & Kilroy’s dismissal memorandum. The first findings of law and fact 

made by the court in the case were sua sponte and both were clearly erroneous. 

412. The court did not respond to Medical Supply’s arguments for reconsideration or correct its factual 

errors. It is believed that the Shughart Thomson & Kilroy former managing partner obtained the magistrate 

assignment to Medical Supply’s case against General Electric because of his relationship to Shughart 

Thomson & Kilroy and it provided an opportunity to address the same fact pattern as the earlier case 

because GE breached its contract with Medical Supply once the electronic marketplace GHX created by 

GE and its hospital supplier competitors discovered Medical Supply was attempting again to enter the 

market for hospital supplies.  

413. On January 14th, 2005, Andrew DeMarea was directed to file an ethics complaint against Medical 

Supply. Like the “complaint” filed by Sherri Price, no allegations of misconduct appear in DeMarea’s 

complaint, it merely incorporates by reference attached Medical Supply filings in the District Court and the 

Tenth Circuit and the appellate panel’s sanction of Medical Supply’s counsel for a “frivolous appeal.” The 

“complaint” also contained Medical Supply’s motion for en banc review of the sanctions. The sanction 

order itself admitted the trial court and the hearing panels were mistaken in stating there was no private 

right of action contained in the USA PATRIOT Act. 

414. The former Shughart Thomson & Kilroy managing partner used his position as magistrate 

assigned to the Medical Supply action against General Electric to deny Medical Supply discovery. A 

decision he also made in the Bolden case. On January 20, 2005 the magistrate testified under oath in the 

disciplinary prosecution of Medical Supply’s counsel that he had only denied discovery in a few cases. He 

stated he was unaware of any other case he was assigned where the respondent was an attorney. He visibly 

winced when he was then questioned if he was a magistrate in Medical Supply v. General Electric et al. 

where the respondent was the sole counsel for the plaintiff.  
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415. On January 19th, 2005, the state disciplinary tribunal heard arguments that the magistrate was the 

complaining witness in fact for the complaint made by the assistant city attorney against Medical Supply’s 

counsel. Sherri Price made no independent allegations or observations of misconduct against the 

respondent and merely incorporated by reference Magistrate O’Hara’s report and recommendation from 

Bolden’s pretrial conference. The disciplinary tribunal ordered the magistrate to drive to Topeka and testify 

under oath.  

416. The former Shughart Thomson & Kilroy managing partner acting as magistrate added to his 

attacks against Medical Supply’s counsel with further statements impugning the respondent’s competence. . 

The magistrate testified that Bolden’s counsel was the worst attorney he had seen in 20 years. The 

magistrate alleged that Medical Supply’s counsel did not have the skill or knowledge of the law a first year 

law student would possess. 

417. The former Shughart Thomson & Kilroy managing partner acting as magistrate made a point of 

addressing facts that weakened the Kansas Disciplinary Administrator’s case from the previous two days 

and made these assertions unsolicited from the questioning of the Disciplinary Administrator and 

demonstrated a pre appearance coaching or consultation with the Disciplinary Administrator, especially on 

the point about Medical Supply’s competence being less than that of a first year law student. The 

magistrate could not have known that Medical Supply’s counsel had testified the previous day that many 

states permit law students to represent clients in civil rights actions because of the shortage of counsel 

willing to undertake this difficult and unlucrative work.  

418. The former Shughart Thomson & Milroy managing partner acting as magistrate impugned the 

professional ability of Medical Supply’s counsel in an order where he was neither a party or attorney, The 

magistrate stated unequivocally that Medical Supply’s counsel was incompetent. During testimony under 

oath on January 20th, 2005, the magistrate stated he could not recall ever stating in an order where the 

respondent was not an attorney that the respondent was incompetent. 

15. The Impending Threat Of Monopolization of the Market For Hospital Supplies In E-
Commerce  

 
419. Industry insiders and investment message boards are communicating that it is likely Neoforma, 

Inc, with its 1,500 hospitals $4.1 billion in gross transaction volume and $6.8 billion in supply chain data 

will be acquired by GHX, LLC this year.  
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420. The purpose of the merger is to restrain trade in the e-commerce market for hospital supplies and 

increase the market power of both companies, which is 80% to the entire control of the single company 

GHX. A second purpose of the merger is to conceal the loss of funds belonging to Novation’s member 

hospitals in the Neoforma venture. 

421. Neoforma, Inc. and GHX, LLC have already integrated their electronic marketplaces, sharing data 

to control prices by preserving the Novation and Premier imposed fees and contracts on manufacturers for 

internet sales of hospital supplies and pooling electronic marketplace infrastructures to eliminate 

competition between the two marketplaces and have done so since 2001. 

422. GHX connects over 2,200 hospitals to more than 140 suppliers, creating the largest trading 

exchange in healthcare. The company proclaims; “GHX is the leader in the healthcare trading exchange 

segment. “On average, GHX processed more than 12,000 purchase orders and $23 million in volume daily 

at the end of 2004. 

SUMMARY OF CLAIMS 

423. Medical Supply Chain, Inc., in its antitrust litigation opposing trade restraint in the electronic 

market for hospital supplies. Medical Supply has experienced substantial antitrust injury from the actions of 

Novation, a joint venture created by UHC and VHA, Inc. in support of the electronic marketplace entity 

Neoforma, Inc. which is believed to be an instrumentality of UHC and VHA, Inc. which were both in an 

alliance to eliminate competition among member competitors in a scheme to inflate prices similar to the 

alliance of Shell and Texaco to create two joint ventures, Equilon Enterprises LLC and Motiva Enterprises 

condemned for per se Sherman I prohibited conduct in Dagher v Saudi Refining Inc, 369 F.3d 1108, 1114 

(9th Cir. 2004). 

424. Medical Supply Chain, Inc. has been excluded from the hospital supply market with agreements 

between UHA and VHA’s Novation in combination with their electronic marketplace Neoforma, Inc. US 

Bancorp NA, and The Piper Jaffray Companies exchanged directors with Novation and participated in 

exclusive agreements with Novation and Neoforma to keep hospitals using technology products from 

companies US Bancorp NA and Piper Jaffray had an interest in. The purpose of these agreements was to 

injure the hospital supply consumers with artificially inflated prices. 
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425. Because of these illegal anticompetitive agreements with Novation and Neoforma, Inc., Piper 

Jaffray and then US Bancorp refused to deal with Medical Supply Chain, Inc. US Bancorp broke a contract 

with Medical Supply Chain, Inc. to provide escrow accounts needed to capitalize Medical Supply’s entry 

into the hospital supply marketplace, using the pretext of the USA PATRIOT Act. US Bancorp and Piper 

Jaffray simultaneously stole Medical Supply’s intellectual property, which has since been openly used by 

Novation and Neoforma. US Bancorp and Piper Jaffray have continued to extort property from Medical 

Supply Chain on behalf of the hospital supply cartel by obstructing entry to the market for hospital supplies 

through the threat of malicious USA PATRIOT Act reports.  

426. Medical Supply attempted to obtain preliminary injunctive relief against US Bancorp, The Piper 

Jaffray Companies and an Unknown Healthcare Supplier to prevent them from using the USA PATRIOT 

Act as a sham petition designed to prevent Medical Supply from entering the market and to stop the theft of 

its intellectual property. To date, Medical Supply has not been successful.  

427. In June of 2004, Novation/ Neoforma, Inc. again stopped Medical Supply from entering the 

market for hospital supplies using exclusive dealing agreements with General Electric and GE’s electronic 

marketplace cartel GHX, LLC. These agreements caused GE to break a written contract to purchase a 

commercial real estate lease from Medical Supply. The contract included Medical Supply’s requirement to 

use the proceeds to capitalize Medical Supply’s entry to market since it was under the extortion of US 

Bancorp threatened and malicious USA PATRIOT Act reporting. Medical Supply is currently attempting to 

resolve its contract with GE and obtain injunctive relief and treble damages under Sherman I and II. 

428. On December 14, 2004 Medical Supply served notice on UHC, Robert J. Baker, VHA, Inc., Curt 

Nonomaque, Novation LLC, Neoforma, Inc. and Robert J. Zollars that Medical Supply had not succeeded 

in obtaining prospective injunctive relief against the US Bancorp and Piper Jaffray defendants to prevent 

antitrust injuries from being obstructed from entering the market for hospital supplies or the theft of 

Medical Supply’s intellectual property. The notice informed the UHC, Robert J. Baker, VHA, Inc., Curt 

Nonomaque, Novation LLC, Neoforma, Inc. and Robert J. Zollars that if they did not provide a 

substantiated response denying their responsibility for the hospital supply cartel’s actions against Medical 

Supply, they would be held jointly and severally liable: 

“If you dispute that any of these actions were taken against Medical Supply, or that your company is 
liable as an antitrust coconspirator, please promptly provide a substantiated basis for Medical 
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Supply’s reliance on the same to me at the address provided below. Since your company has not 
refuted the publicized events and relationships described herein, a constructive use of the time 
remaining between now and our anticipated filing of February 1, 2005 might be to reach an 
agreement on the platform and electronic format the millions of recorded transactions, hospital 
supply contracts, kickbacks and equity shares that will be exchanged through discovery as we 

collectively document the injuries to America’s hospitals and our company from your concerted 
refusals to deal and group boycotts.” 

 
429. Only counsel for Neoforma responded and the purpose of the communication was to have Medical 

Supply await their answer till after the holidays, an answer that never came. 

430. The coconspirators UHC, Robert J. Baker, VHA, Inc., Curt Nonomaque, Novation LLC, 

Neoforma, Inc. and Robert J. Zollars did however renew their conscious commitment to a common scheme 

designed to achieve an unlawful objective of keeping Medical Supply out of the market for hospital 

supplies by reviewing the case against US Bancorp and consulting with representatives for US Bancorp, 

US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray Companies and Andrew S. Duff. The cartel 

decided to rely on the continuing efforts to illegally influence the Kansas District Court and Tenth Circuit 

Court of Appeals to uphold the trial court’s erroneous ruling. The cartel also renewed their efforts to have 

Medical Supply’s sole counsel disbarred, knowing that an extensive search for counsel by Medical Supply 

had resulted in 100% of the contacted firms being conflicted out of opposing US Bancorp and actually 

effected a frenzy of disbarment attempts against Medical Supply’s counsel in the period from December 

14, 2004 to February 3rd, 2005, all originating from the cartel’s agents Shughart Thomson and Kilroy’s past 

and current share holders. 

CLAIMS FOR RELIEF 
 

431. Medical Supply seeks the following relief based on continuing anticompetitive conduct by the 

defendants in an ongoing unlawful enterprise to overcharge Medicare, Medicaid, Champus and private 

insurance companies with artificially inflated claims and to control the capitalization of healthcare 

technology companies and supply chain management companies to prevent web based competition from 

lowering the prices for hospital supplies. 

432. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, 

US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff 

targeted Medical Supply Chain as a potential competitor that would bypass their monopolized distribution 
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system for hospital supplies and cause price competition and destroy the anticompetitive advantage held by 

healthcare technology and supply chain management companies controlled by the defendants in obtaining 

capitalization. 

433. The defendant Novation LLC is the largest Hospital Group Purchasing Organization selling over 

30 billion dollars in hospital supplies a year and controlling the purchasing in 2000 hospitals nationwide. 

434. The defendants possess market power having the power to exclude competitors from 2000 of the 

nation’s hospitals, which Novation controls under long term purchasing contracts. The defendants possess 

market power in the ability to charge manufacturers and suppliers fees to have their products sold to 

Novation’s members and additional fees to manufacturers and suppliers for allowing their products to be 

sold though the web where member hospitals are required to purchase products through Neoforma, Inc. The 

defendants possess market power in having exclusive access to Piper Jaffray’s investor research coverage 

and annual healthcare conferences, elements essential to effectively obtain capitalization through an initial 

public offering. The defendants possess market power in having exclusive access to the commercial 

banking facilities of US Bancorp NA. 

 
COUNT I 

DAMAGES FOR COMBINATION AND CONSPIRACY 
IN RESTRAINT OF TRADE OR COMMERCE 

(15 U.S.C. §§ 1,15) 
 

435. Plaintiff realleges paragraphs 1 through 434. 
 
436. 15 U.S.C. § 1 provides that “Every … combination in the form of trust or otherwise, or 
 
 conspiracy, in restraint of trade or commerce among the several States… is hereby declared to be illegal.” 

 
437. Beginning at least as early as 1998, and continuing until the present date, Defendants entered into 

a combinations and or conspiracies in unreasonable restraint of trade or commerce among the several States 

of the United States, in the markets for hospital supplies, hospital supplies sold in e-commerce and the 

capitalization of healthcare technology and supply chain management companies. 

438. These combinations and or conspiracies took the form of Group Boycott, Allocation of Customers, 

Horizontal Price Restraint, Vertical Price Restraint and Tying Agreements, and their respective annual 

shows. Said Group Boycott, Allocation of Customers, Horizontal Price Restraint, Vertical Price Restraint 

and Tying Agreements were instigated and conducted by Defendants Novation, LLC, Neoforma, Inc., 
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Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium 

and Robert J. Baker who had and have market power over, i.e. a controlling percentage of market share of, 

the sale of hospital supplies, and the sale of hospital supplies sold in e-commerce; and by Defendants US 

Bancorp, NA, US Bank , Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew 

S. Duff who had and have market power over, i.e. a controlling percentage of market share of, the 

capitalization of healthcare technology and supply management companies including healthcare venture 

funds, private placement and public offering underwriting, commercial banking, trust facilities and market 

research analyst coverage necessary for Medical Supply to obtain external capital and necessary for 

Medical Supply to self capitalize its entry into the hospital supply market and the market for hospital 

supplies in e-commerce. Said Group Boycott, Allocation of Customers, Horizontal Price Restraint, Vertical 

Price Restraint and Tying Agreements had the purpose and effect of severely impairing the ability of 

Medical Supply to sell hospital supplies to hospitals conventionally or through e-commerce and to obtain 

capital it had self raised to enter the market for hospital supplies in the several States of the United States; 

and was further intended to eliminate or greatly reduce the availability of hospital supplies through e-

commerce regardless of hospital demand in the several States of United States, and impose a burdensome 

fees on manufacturers and suppliers for selling hospital supplies through web based electronic marketplaces 

to hospitals and health systems in the several States of the United States. 

439. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium and Robert J. Baker are and were 

direct competitors of Medical Supply in the sale of hospital supplies and the sale of hospital supplies in e-

commerce. 

440. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium and Robert J. Baker have and have 

had significant interests in the market for capitalization of healthcare technology and supply chain 

management companies. 

441. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper 

Jaffray Companies and Andrew S. Duff competed and compete directly with Medical Supply in the market 

for capitalization of healthcare technology and supply chain management companies because Medical 
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Supply was forced by the defendants conspiracies and combinations to self capitalize its entry into market 

with unique trust accounts from it had solicited from its sales representative candidates.  

442. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper 

Jaffray Companies and Andrew S. Duff have and have had significant interests in the market for hospital 

supplies and hospital supplies sold in e-commerce where US Bancorp, NA, US Bank, Jerry A. 

Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff have concentrated 70% of 

their investment and have marketed IPO shares based on exclusive dealing contracts obtained for their 

client companies with Novation, LLC. , Neoforma, Inc., Volunteer Hospital Association and University 

Healthsystem Consortium. 

443. The defendant Shughart Thomson & Kilroy as a latecomer in October 2002 to the conspiracies 

and combinations had a significant interest in the markets for hospital supplies and hospital supplies sold in 

e-commerce and the capitalization of healthcare technology companies and supply chain management 

companies where they were agents for US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, 

The Piper Jaffray Companies and Andrew S. Duff. Shughart Thomson & Kilroy was coerced or voluntarily 

took unlawful actions to protect and assist the defendants in monopolization and monopoly of the markets 

for hospital supplies and hospital supplies sold in e-commerce and the capitalization of healthcare 

technology companies and supply chain management companies. 

444. The Defendants committed the following per se violations of section 1 of the Sherman Antitrust 

Act: 

Novation, LLC, Neoforma, Inc., Robert J. Zollars,  
Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,  

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere,  
The Piper Jaffray Companies and Andrew S. Duff’s Group Boycott Under Sherman 1  

 
445. (1) Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. 

Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff had agreements to restrain 

trade in the market for hospital supplies, and agreements to restrain trade in the market for healthcare 

technology company capitalization. 

446. a. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, 
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US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff created 

and enforced agreements to restrain trade in the market for hospital supplies, and agreements to restrain 

trade in the market for healthcare technology company capitalization with a unity of purpose and a 

common design and understanding, having a meeting of minds in unlawful plans to limit competition and 

thereby increase the defendants profitability from overcharging Medicare, Medicaid, Champus and private 

insurance companies for healthcare costs based on artificially inflated hospital supply costs. The defendants 

created and enforced unlawful plans to prevent healthcare technology and supply chain management 

companies from being capitalized and from marketing products and services to healthcare companies 

without the defendants’ participation, approval and profit. 

447. b. The defendants The Piper Jaffray Companies and Andrew S. Duff refused to offer Medical 

Supply investment banking services or to respond to Medical Supply’s correspondence pursuant to 

agreements with Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Baker to restrain trade in the market for 

hospital supplies, and agreements to restrain trade in the market for healthcare technology company 

capitalization. 

448. c. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer and Andrew Cesere, broke 

their contract to provide quarterly escrow account deposits of $350,000.00 Medical Supply had relied upon 

to capitalize its entry into the market for hospital supplies pursuant to agreements with Novation, LLC, 

Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University 

Healthsystem Consortium and Robert J. Baker to restrain trade in the market for hospital supplies, and 

agreements to restrain trade in the market for healthcare technology company capitalization. 

449. (2) Medical Supply was injured as a direct and proximate result of Novation, LLC, Neoforma,Inc, 

Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium, 

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray 

Companies and Andrew S. Duff’s agreements to restrain trade in the market for hospital supplies, and 

agreements to restrain trade in the market for healthcare technology company capitalization. 

450. (3) Medical Supply’s damages from Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer 

Hospital Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. Baker, US 
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Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew 

S. Duff’s agreements to restrain trade in the market for hospital supplies, and agreements to restrain trade in 

the market for healthcare technology company capitalization are capable of ascertainment and not 

speculative. 

Novation, LLC, Neoforma, Inc., Robert J. Zollars,  
Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,  

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere,  
The Piper Jaffray Companies and Andrew S. Duff’s Allocation of Customers Under Sherman 1  

 

451. (1) Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. 

Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff had agreements to allocate 

customers in the market for hospital supplies, and agreements to allocate customers in the market for 

healthcare technology company capitalization. 

452. a. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, 

US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff created 

and enforced agreements to allocate customers in the market for hospital supplies, and agreements to 

allocate customers in the market for healthcare technology company capitalization with a unity of purpose 

and a common design and understanding, having a meeting of minds in unlawful plans to limit competition 

by allocating customers and thereby increase the defendants profitability from overcharging Medicare, 

Medicaid, Champus and private insurance companies for healthcare costs based on artificially inflated 

hospital supply costs. The defendants created and enforced unlawful plans to allocate customers in long 

term anticompetitive contracts between healthcare technology and supply chain management companies 

and group purchasing organizations to guarantee companies marketing products and services to healthcare 

companies with the defendants’ participation, approval and profit were being capitalized and that 

competitors were being excluded from capitalization.  

453. b. The defendants The Piper Jaffray Companies and Andrew S. Duff refused to offer Medical 

Supply investment banking services or to respond to Medical Supply’s correspondence pursuant to 

agreements with Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Baker to allocate customers among the 
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group purchasing organizations to healthcare technology company and supply chain management 

companies in which the defendants’ cartel had a participatory interest. 

454. c. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer and Andrew Cesere, broke 

their contract to provide quarterly escrow account deposits of $350,000.00 Medical Supply had relied upon 

to capitalize its entry into the market for hospital supplies pursuant to agreements with Novation, LLC, 

Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University 

Healthsystem Consortium and Robert J. Baker to pursuant to agreements with Novation, LLC, Neoforma, 

Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem 

Consortium and Robert J. Baker to allocate customers among the group purchasing organizations to 

healthcare technology company and supply chain management companies in which the defendants’ cartel 

had a participatory interest. 

Novation, LLC, Neoforma, Inc., Robert J. Zollars,  
Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,  

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere,  
The Piper Jaffray Companies and Andrew S. Duff’s Horizontal Price Restraint Under Sherman 1  

 
455. The competing hospital cooperative purchasing organizations Volunteer Hospital Association and 

University Healthsystem Consortium formed the joint venture Novation, LLC for the illegal purpose of 

eliminating competition between the two cooperatives, leveraging their market power established with long 

term anticompetitive and exclusive dealing contracts to restrain trade in a larger percentage of the US 

hospital market. The Defendants used the combinations and conspiracies to set prices for every member 

hospital in Novation and Neoforma’s markets. 

Novation, LLC, Neoforma, Inc., Robert J. Zollars,  
Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,  

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere,  
The Piper Jaffray Companies and Andrew S. Duff’s Vertical Price Restraint Under Sherman 1  

 
456. The competing hospital cooperative purchasing organizations Volunteer Hospital Association and 

University Healthsystem Consortium formed the joint venture Novation, LLC for the illegal purpose of 

eliminating competition between the two cooperatives, leveraging their market power established with long 

term anticompetitive contracts to restrain trade in a larger percentage of the US hospital market. The new 

company managed all of the distribution for both competitors, set prices, artificially inflating the costs of 

all products sold to both hospital member groups and pooled the profits from the sale of hospital supplies.  
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457. The competing hospital cooperative purchasing organizations Volunteer Hospital Association and 

University Healthsystem Consortium eliminated competition by marketing products under the Novation, 

LLC private brand. 

458. The competing hospital cooperative purchasing organizations Volunteer Hospital Association and 

University Healthsystem Consortium also retained rebates belonging to both groups of member hospitals 

and pooled them in a web based electronic marketplace company- Neoforma, Inc. which the defendants 

Novation, LLC, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium, 

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray 

Companies and Andrew S. Duff gained control of, suppressed and used to forestall competition from an 

independent web based electronic marketplace for hospital supplies utilizing Medical Supply’s business 

model.  

Maintaining Minimum Prices 

459. (1) Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. 

Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff had agreements to 

maintain minimum prices in the market for hospital supplies, and agreements to maintain minimum prices 

in the market for healthcare technology company and supply chain management company capitalization. 

460. a. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp, NA, 

US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff created 

and enforced agreements to maintain minimum prices in the market for hospital supplies, and agreements 

to allocate maintain minimum prices in the market for healthcare technology company capitalization with a 

unity of purpose and a common design and understanding, having a meeting of minds in unlawful plans to 

limit competition by maintain minimum prices and thereby increase the defendants profitability from 

overcharging Medicare, Medicaid, Champus and private insurance companies for healthcare costs based on 

artificially inflated hospital supply costs. The defendants created and enforced unlawful plans to maintain 

minimum prices in long term anticompetitive contracts between healthcare technology and supply chain 

management companies and group purchasing organizations to guarantee companies marketing products 
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and services to healthcare companies with the defendants’ participation, approval and profit were being 

capitalized and that competitors who would not maintain minimum prices were being excluded from 

capitalization. 

461. b. The defendants The Piper Jaffray Companies and Andrew S. Duff refused to offer Medical 

Supply investment banking services or to respond to Medical Supply’s correspondence pursuant to 

agreements with Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Baker to maintain minimum prices among 

the group purchasing organizations to healthcare technology company and supply chain management 

companies in which the defendants’ cartel had a participatory interest and exclude companies that would 

not maintain minimum prices. 

462. c. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer and Andrew Cesere, broke 

their contract to provide quarterly escrow account deposits of $350,000.00 Medical Supply had relied upon 

to capitalize its entry into the market for hospital supplies pursuant to agreements with Novation, LLC, 

Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University 

Healthsystem Consortium and Robert J. Baker to pursuant to agreements with Novation, LLC, Neoforma, 

Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem 

Consortium and Robert J. Baker to allocate customers among the group purchasing organizations to 

healthcare technology company and supply chain management companies in which the defendants’ cartel 

had a participatory interest and exclude companies that would not maintain minimum prices. 

463. d. The defendants’ anticompetitive conduct to maintain prices included using the US Bancorp, 

NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff 

underwritten company Omnicell’s software and later Neoforma, Inc.’s to monitor pricing and fulfillment of 

products sold throughout the distribution channels of Novation, LLC, Volunteer Hospital Association and 

University Healthsystem Consortium to enforce the defendant’s scheme to artificially inflate prices of 

hospital supplies. 

464. e. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Baker utilized an electronic reporting 
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arrangement facilitated by Neoforma, Inc. to foster parallel pricing with the competitor GPO Premier and 

throughout the competing electronic marketplace GHX, LLC to fix prices of hospital supplies. 

465. f. (1) Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Baker has contracted, combined, and 

conspired (2) with a separate economic entity supplier and manufacturers (3) to set the price at which the 

products are resold (4) in an independent commercial transaction with a subsequent hospital purchasers. 

Novation, LLC, Neoforma, Inc., Robert J. Zollars,  
Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium,  

Robert J. Baker, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere,  
The Piper Jaffray Companies and Andrew S. Duff’s Tying Agreements Under Sherman 1  

 
466. The competing hospital cooperative purchasing organizations Volunteer Hospital Association and 

University Healthsystem Consortium formed the joint venture Novation, LLC for the illegal purpose of 

eliminating competition between the two cooperatives, leveraging their market power established with long 

term anticompetitive and exclusive dealing contracts to restrain trade in a larger percentage of the US 

hospital market. The Defendants used the combinations and conspiracies to tie products and lines of 

products so that hospitals were unable to chose between vendors. 

467. The Defendants tied membership in their electronic marketplace, Neoforma, Inc. with their 

competitor Premier’s electronic marketplace GHX, LLC so that every hospital that enrolled in GHX, LLC 

was required to also enroll in Neoforma so that the Defendants could exclude electronic marketplaces 

outside of the combination and conspiracy. 

15 U.S.C. § 15 provides that 

“… any person who shall be injured in his business or property by reason of anything 
forbidden in the antitrust laws may sue therefore… without respect to the amount in 
controversy, and shall recover threefold the damages by him sustained, and the cost of suit, 
including a reasonable attorney’s fee.” 
 

468. As a direct result of Defendants’ unlawful activity, Plaintiff has suffered and will continue to 

suffer substantial injuries and damages to their businesses and property. 

469. Plaintiff is entitled to recover their actual damages in the amount of approximately 

$500,000,000.00, multiplied by three for total damages of approximately $1,500,000,000.00, for the denial 

of the escrow accounts and approximately $500,000,000.00, multiplied by three for total damages of 

approximately $1,500,000,000.00, for the denial of the second capitalization attempt through the sale of the 
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lease to GE Transportation. The plaintiff is entitled to recover total Sherman 1 damages of 

$3,000,000,000.00 and the cost of suit including a reasonable attorney’s fee. 

COUNT II 
INJUNCTIVE RELIEF FOR COMBINATION AND CONSPIRACY 

IN RESTRAINT OF TRADE OR COMMERCE 
(15 U.S.C. §§ 1,26) 

 
470. Plaintiff realleges paragraphs 1 through 469. 

471. 15 U.S.C. § 26 provides that “Any person, firm, corporation, or association shall be entitled to sue 

for and have injunctive relief… against threatened loss or damage by a violation of the antitrust laws… 

[and] the cost of suit, including a reasonable attorney’s fee.” 

472. Unless enjoined from doing so, Defendants will continue to violate 15 U.S.C. § 1. 

473. Plaintiff is also entitled to recover their cost of suit, including a reasonable attorney’s fee. 

COUNT III 
DAMAGES FOR MONOPOLIZATION 

(15 U.S.C. §§ 2,15) 
 

474. Plaintiff realleges paragraphs 1 through 473. 

475. 15 U.S.C. § 2 provides that “Every person who shall monopolize, or attempt to monopolize, or 

combine or conspire with any other person or persons, to monopolize any part of the trade of commerce 

among the several States… shall be deemed guilty” of an offense against the antitrust laws of the United 

State. 

476. Defendants collectively have at all times material to this complaint maintained, attempted to 

achieve and maintain, or combined or conspired to achieve and maintain, a monopoly over the sale of 

hospital supplies, the sale of hospital supplies in e-commerce, and over the capitalization of healthcare 

technology companies and supply chain management companies in the several Stated of the United States; 

and have used, attempted to use, or combined and conspired to use, their monopoly power to affect 

competition in the sale of hospital supplies, the sale of hospital supplies in e-commerce, and over the 

capitalization of healthcare technology companies and supply chain management companies sale of the 

same in the several States of the United States in violation of 15 U.S.C. § 2. 

477. As a direct result of Defendants’ unlawful activities, Plaintiff has suffered and will continue suffer 

substantial injuries and damages to their businesses and property. 
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478. Plaintiff is entitled to recover their actual damages in the amount of approximately 

$500,000,000.00, multiplied by three for total damages of approximately $1,500,000,000.00, and the cost 

of suit including a reasonable attorney’s fee. 

Threat of USA PATRIOT Act Suspicious Activity Reporting 

479. The Defendants repeatedly used the USA Patriot Act to deny services of US Bank and US 

Bancorp to Medical Supply, causing the loss of Medical Supply property. The Defendants, despite their 

regulated status as financial institutions and corporate officers of financial institutions responsible for 

providing a professional service; denied Medical Supply, a known domestic corporation in good standing 

with its Secretary of State and State Department of Revenue an escrow account service on the basis of 

increased reporting requirements for new accounts under the USA PATRIOT Act even though The US 

Treasury Department had previously announced it was delaying the date account opening requirements 

become issued and effective and Us Bancorp was under no reporting requirements for Medical Supply’s 

escrow accounts. 

480. The Defendants continue to endanger the plaintiff Medical Supply and its associates with 

wrongful denial of services and facilities of US Bancorp where Medical Supply has its accounts or at other 

national and state banks where Medical Supply may be denied services based on erroneous or bad faith 

reporting by the Defendants.  

481. The Defendants continue to endanger the plaintiff Medical Supply its associates and customers 

with wrongful denial of services and facilities of national and state banks where Medical Supply may be 

denied services based on the Defendants unprofessional and bad faith denial of escrow accounts based on 

the USA PATRIOT Act. The Defendants action prevents Medical Supply from escaping the denial of 

escrow accounts history and banking references in all new financial arrangements.  

482. On October 22, 2002 Medical Supply approached an attorney of Shook, Hardy and Bacon for the 

purpose of acting as escrow agent in substitute accounts to be set up at a national bank. After asking why 

Medical Supply’s existing bank did not provide the accounts, the attorney declined to act as escrow agent 

out of a justified fear his firm would also receive a malicious suspicious activity report. 

Violation of §802 of The USA PATRIOT Act 
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483. The Defendants continue to endanger the plaintiff Medical Supply, its associates and customers 

with illegal conduct that prevents them from or threatens to prevent them providing a market solution to 

this governmental healthcare policy issue. 

484. The US Senate Judiciary Committee’s Antitrust Subcommittee has held three consecutive hearings 

on the anticompetitive practices in the national market for hospital supplies. The illegal actions of the 

defendants have prevented Medical Supply from having the resources to appear and testify. 

485. The Defendants through their illegal obstruction of Medical Supply’s entry into the markets for 

hospital supplies and hospital supplies in e-commerce have attempted to influence the national policy 

debate on group purchasing organization regulation by denying legislators statistics and data from a 

functioning independent electronic marketplace. 

The Filing of a Malicious USA PATRIOT Act Suspicious Activity Report (SAR) 

486. On information and belief, Medical Supply has discovered that the Defendants have filed 

malicious suspicious activity reports against Medical Supply and its founder Samuel Lipari. 

487. The Defendants have deliberately and intentionally filed a baseless USA PATRIOT Act 

suspicious activity report as part of a conspiracy and or combination to keep Medical Supply out of the 

market place for hospital supplies and hospital supplies sold in e-commerce and to keep Medical Supply 

from being able to self fund its entry into market by destroying Medical Supply’s ability to capitalize 

healthcare technology and supply chain management companies. 

Harassing Medical Supply and its Agents Outside of This Action 
 
488. The Defendants through Neoforma and Robert Zollars, acting for the other defendants and in a 

conspiracy and combination with the unnamed coconspirators GE, GE Healthcare, GE Capital and GHX 

caused Medical Supply and its counsel to be threatened with sanctions for filing an action to prevent GE 

from restraining trade in the market for hospital supplies and hospital supplies in e-commerce. 

489. Neither GE or its counsel furnished a reason why Medical Supply would be sanctioned for filing 

the suit and intended to intimidate or harass Medical Supply by implying that GE and Neoforma have 

illegal influence and control over the legal system. 

490. The Defendant Shughart Thomson & Kilroy has acted outside of litigation in defense of the 

Defendants and repeatedly sough to deprive Medical Supply of counsel under color of state law by causing 
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Medical Supply’s counsel to have multiple ethics complaints filed and prosecuted for the sole purpose of 

preventing Medical Supply from having effective representation.  

491. The Defendants knew Shughart Thomson & Kilroy was succeeding in extra legal influencing of 

Medical Supply’s case against the US Bancorp defendants and the action against GE and its subsidiaries 

and overtly ratified said conduct for the purpose of monopolizing the markets in the sale of hospital 

supplies and hospital supplies in e-commerce and the market in capitalizing healthcare technology and 

supply chain management companies. 

Unilateral Refusal To Deal 
 
492. The Piper Jaffray Companies and Andrew S. Duff unilaterally as a single firm refused to provide 

investment banking services to Medical Supply to monopolize the market in capitalizing healthcare 

technology and supply chain management companies because Medical Supply was not seeking 

underwriting and to control the downstream markets in the sale of hospital supplies and hospital supplies in 

e-commerce where The Piper Jaffray Companies and Andrew S. Duff have substantial interests. 

493. US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere as a single firm unilaterally 

refused to provide trust escrow accounts and other banking services to Medical Supply to monopolize the 

market in capitalizing healthcare technology and supply chain management companies because Medical 

Supply was not seeking underwriting from US Bancorp and Piper Jaffray and to control the downstream 

markets in the sale of hospital supplies and hospital supplies in e-commerce where The Piper Jaffray 

Companies and Andrew S. Duff have substantial interests. 

494. As a direct result of Defendants’ unlawful activities, Plaintiff has suffered and will continue suffer 

substantial injuries and damages to their businesses and property. 

495. Plaintiff is entitled to recover their actual damages in the amount of approximately 

$500,000,000.00, multiplied by three for total damages of approximately $1,500,000,000.00, and the cost 

of suit including a reasonable attorney’s fee. 

 
COUNT IV 

INJUNCTIVE RELIEF FOR MONOPOLIZATION 
(15 U.S.C. §§ 2,26) 

 
496. Plaintiff realleges paragraphs 1 through 495. 

497. Unless enjoined from doing so, Defendants will continue to violate 15 U.S.C. §2. 
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498. Plaintiff is also entitled to recover their cost of suit, including a reasonable attorney’s fee. 

COUNT V 
DAMAGES FOR INTERLOCKING DIRECTORS 

(15 U.S.C. § 19) 
 
499. Plaintiff realleges paragraphs 1 through 498. 

500. The Defendants use of interlocking directors in joint ventures and LLC’s formed by competing 

suppliers, manufacturers and distributors and use of interlocking directors on the boards of healthcare 

technology and supply chain management companies violate Section 8 of the Clayton Act, 15 U.S.C. § 19.  

501. The fourth paragraph of Section 8 provides: 

 "No person at the same time shall be a director in any two or more corporations, any one of which 
has capital, surplus, and undivided profits aggregating more than $1,000,000, engaged in whole or 
in part in commerce, other than banks, banking associations, trust companies, and common carriers 
subject to the Act to regulate commerce, approved February fourth, eighteen hundred and eighty-
seven, if such corporations are or shall have been theretofore, by virtue of their business and 
location of operation, competitors, so that the elimination of competition by agreement between 

them would constitute a violation of any of the provisions of any of the antitrust laws." 
 
502. Defendants through the use of interlocking directors collectively have at all times material to this 

complaint maintained, attempted to achieve and maintain, or combined or conspired to achieve and 

maintain, a monopoly over the sale of hospital supplies, the sale of hospital supplies in e-commerce, and 

over the capitalization of healthcare technology companies and supply chain management companies in the 

several Stated of the United States; and have used, attempted to use, or combined and conspired to use, 

their monopoly power and interlocking directors to affect competition in the sale of hospital supplies, the 

sale of hospital supplies in e-commerce, and over the capitalization of healthcare technology companies 

and supply chain management companies sale of the same in the several States of the United States in 

violation of 15 U.S.C. § 19. 

503. As a direct result of Defendants’ unlawful activities, Plaintiff has suffered and will continue suffer 

substantial injuries and damages to their businesses and property. 

504. Plaintiff is entitled to recover their actual damages in the amount of approximately 

$500,000,000.00, multiplied by three for total damages of approximately $1,500,000,000.00, and the cost 

of suit including a reasonable attorney’s fees. 

COUNT VI 
DAMAGES FOR COMBINATION AND CONSPIRACY 

IN RESTRAINT OF TRADE OR COMMERCE 
(26 MO. § 416.031(1), § 416.121(1),(1)) 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8805



 101 

 
505. Plaintiff realleges paragraphs 1 through 504. 

506. 26 Mo § 416.031 (1) provides that “Every… combination or conspiracy in restraint of trade or 

commerce in this state is unlawful.” 

507. Beginning at least as early as 1998, and continuing until the present date, Defendants entered into 

a combinations and or conspiracies in unreasonable restraint of trade or commerce among the several States 

of the United States, in the markets for hospital supplies, hospital supplies sold in e-commerce and the 

capitalization of healthcare technology and supply chain management companies. 

508. These combinations and or conspiracies took the form of Group Boycott, Allocation of Customers, 

Horizontal Price Restraint, Vertical Price Restraint and Tying Agreements, and their respective annual 

shows. Said Group Boycott, Allocation of Customers, Horizontal Price Restraint, Vertical Price Restraint 

and Tying Agreements were instigated and conducted by Defendants Novation, LLC, Neoforma, Inc., 

Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium 

and Robert J. Baker who had and have market power over, i.e. a controlling percentage of market share of, 

the sale of hospital supplies, and the sale of hospital supplies sold in e-commerce; and by Defendants US 

Bancorp, NA, US Bank , Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew 

S. Duff who had and have market power over, i.e. a controlling percentage of market share of, the 

capitalization of healthcare technology and supply management companies including healthcare venture 

funds, private placement and public offering underwriting, commercial banking, trust facilities and market 

research analyst coverage necessary for Medical Supply to obtain external capital and necessary for 

Medical Supply to self capitalize its entry into the hospital supply market and the market for hospital 

supplies in e-commerce. Said Group Boycott, Allocation of Customers, Horizontal Price Restraint, Vertical 

Price Restraint and Tying Agreements had the purpose and effect of severely impairing the ability of 

Medical Supply to sell hospital supplies to hospitals conventionally or through e-commerce and to obtain 

capital it had self raised to enter the market for hospital supplies in the several States of the United States; 

and was further intended to eliminate or greatly reduce the availability of hospital supplies through e-

commerce regardless of hospital demand in the several States of United States, and impose a burdensome 

fees on manufacturers and suppliers for selling hospital supplies through web based electronic marketplaces 

to hospitals and health systems in the several States of the United States. 
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509. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium and Robert J. Baker are and were 

direct competitors of Medical Supply in the sale of hospital supplies and the sale of hospital supplies in e-

commerce.  

510. The defendants Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium and Robert J. Baker have and have 

had significant interests in the market for capitalization of healthcare technology and supply chain 

management companies. 

511. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper 

Jaffray Companies and Andrew S. Duff competed and compete directly with Medical Supply in the market 

for capitalization of healthcare technology and supply chain management companies because Medical 

Supply was forced by the defendants conspiracies and combinations to self capitalize its entry into market 

with unique trust accounts from it had solicited from its sales representative candidates.  

511. The defendants US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper 

Jaffray Companies and Andrew S. Duff have and have had significant interests in the market for hospital 

supplies and hospital supplies sold in e-commerce where US Bancorp, NA, US Bank, Jerry A. 

Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and Andrew S. Duff have concentrated 70% of 

their investment and have marketed IPO shares based on exclusive dealing contracts obtained for their 

client companies with Novation, LLC. , Neoforma, Inc., Volunteer Hospital Association and University 

Healthsystem Consortium. 

512. The defendant Shughart Thomson & Kilroy as a latecomer in October 2002 to the conspiracies 

and combinations had a significant interest in the markets for hospital supplies and hospital supplies sold in 

e-commerce and the capitalization of healthcare technology companies and supply chain management 

companies where they were agents for US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, 

The Piper Jaffray Companies and Andrew S. Duff. Shughart Thomson & Kilroy was coerced or voluntarily 

took unlawful actions to protect and assist the defendants in monopolization and monopoly of the markets 

for hospital supplies and hospital supplies sold in e-commerce and the capitalization of healthcare 

technology companies and supply chain management companies.  
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513. 26 Mo. § 416. 121 provides that: 

1. “Any person… who is injured in his business or property by reason of anything forbidden 
or declared unlawful by section [416.031(1)] … may: 
  

(1) Sue for damages sustained by him, and… shall be awarded threefold damages by 
him sustained and reasonable attorneys’ fees… together with the costs of suit.” 

 
514. As a direct result of Defendants’ unlawful activity, Plaintiff has suffered and will continue to 

suffer substantial injuries and damages to their businesses and property. 

515. Plaintiff is entitled to recover their actual damages in the amount of approximately 

$500,000,000.00, multiplied by three for total damages of approximately $1,500,000,000.00, and the cost 

of suit including a reasonable attorney’s fee. 

COUNT VII 
INJUNCTIVE RELIEF FOR COMBINATION AND CONSPIRACY 

IN RESTRAINT OF TRADE OR COMMERCE 
(26 MO. § 416.031(1), § 416.071(1), (2), § 416.121(1)(1)) 

  
516. Plaintiff realleages paragraphs 1 through 515. 

 
517. 26 Mo. § 416.071 provides for: 
 

1. “… such preliminary or permanent injunctive relief and … such temporary restraining 
orders as are necessary to prevent and restrain violations of section 416.031… [and] 
 
2. … such prohibitory injunctions and other restraints as [the court] deems expedient to deter 

…and secure against… committing a future violation of section [416.031(1)]… [and] such 
mandatory relief as is reasonably necessary to restore or preserve fair competition in the trade or 
commerce affected by the violation.” 

 
518. 26 Mo. § 416.121 provides that: 

1. “Any person… who is injured in his business or property by reason of anything forbidden 
or declared unlawful by section [416.031(1)] … may: 

 
(2) Bring proceedings to enjoin the unlawful practices, and… shall be awarded 
reasonable attorneys’ fees… together with the costs of the suit.” 

 
519. Unless enjoined from doing so, Defendants will continue to violate 26 Mo. § 416. 031(1). 

520. Plaintiffs are also to recover their costs of suit and reasonable attorneys’ fees. 

COUNT VIII 
DAMAGES FOR MONOPOLIZATION 
(26 MO. § 416.031(2), § 416.121(1),(1)) 

 
521. Plaintiff realleages paragraphs 1 through 520. 

522. 26 Mo. § 416.031(2) provides that “It is unlawful to monopolize, attempt to monopolize, or 

conspire to monopolize trade or commerce in this state.” 
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523. Defendants collectively have at all times material to this complaint maintained, attempted to 

achieve and maintain, or combined or conspired to achieve and maintain, a monopoly over the sale of 

hospital supplies, the sale of hospital supplies sold in e-commerce and the capitalization of healthcare 

technology companies and supply chain management companies. 

524. As a direct result Defendants’ unlawful activities, Plaintiff has suffered and will continue to suffer 

substantial injuries and damages to their businesses and property. 

525. Plaintiff is entitled to recover actual damages in the amount of approximately $500,000,000.00, 

multiplied by three for total damages of approximately $1,500,000,000.00, and the cost of suit including a 

reasonable attorney’s fee. 

COUNT IX 
INJUNCTIVE RELIEF FOR MONOPOLIZATION 

(26 MO. § 416.031(2), § 416.071(1), (2), § 416.121(1),(2)) 
 

526. Plaintiff realleges paragraphs 1 through 525. 
 
527. Unless enjoined from doing so, Defendants will continue to violate 26 Mo. § 416.031(2). 
 
528. Plaintiff is also entitled to recover their costs of suit and reasonable attorneys’ fees. 

 
COUNT X 

DAMAGES FOR TORTIOUS INTERFERENCE WITH 
CONTRACT OR BUSINESS EXPECTANCY 

 
529. Plaintiff realleges paragraphs 1 through 528. 

530. Plaintiff’s individual representative candidate trust accounts with US Bank and its contract to sale 

the office building lease to General Electric Transportation Co. were required for Medical Supply to enter 

the markets for hospital supplies and hospital supplies for e-commerce and were contracts or business 

expectancies Said activities were intended by Defendants and performed by Defendants. 

531. Defendants knew of said contracts or business expectancies. 

532. Having such knowledge, Defendants intentionally conspired to interfere and did interfere with 

such contracts or business expectancies, so as to cause breach of the same. 

533. Defendants did so without justification and stated pretextual reasons for their actions. 

534. As a direct and proximate result of said actions of Defendants, Plaintiff has suffered and will 

continue to suffer injuries and damages to its business and properties. 
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535. Plaintiff is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 

for their actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 

536. Defendants’ actions were willful, wanton, malicious and oppressive. 

537. Plaintiff is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

COUNT XI 
DAMAGES FOR BREACH OF CONTRACT 

 
538. Plaintiff realleges paragraph 1 through 537. 

539. The Defendant US Bank breached an enforceable contract with Medical Supply that was a written 

contract under Electronic Signatures in Global and National Commerce Act, 15 U.S.C. § 7001 et seq. 

540. The Defendants US Bank and Shughart Thomson & Kilroy caused the breach of US Bank’s 

contractual duty to Medical Supply to provide trust accounts based on a deliberately false reason, the USA 

PATRIOT Act.  

541. Plaintiff is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 

for their actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 

542. Defendants’ actions were willful, wanton, malicious and oppressive. 

543. Plaintiff is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

COUNT XII 
DAMAGES FOR BREACH OF FIDUCIARY DUTY 

 
544. Plaintiff realleges paragraph 1 through 543. 

545. The Defendant US Bank owed a duty to Medical Supply to know the USA PATRIOT Act was not 

a bar to providing Medical Supply its trust accounts.  

546. The Defendant US Bank owed a duty to Medical Supply to not disclose confidential information 

to Medical Supply’s competitors, the defendants in this action.  

547. The Defendant US Bank breached its fiduciary duty to Medical Supply without justification and 

stated pretextual reasons for their actions. 
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548. The Defendant US Bank and Shughart Thomson & Kilroy breached US Bank’s fiduciary duty to 

Medical Supply by denying the existence of a valid contract and without providing a basis in fact or law for 

the contract to be void. 

549. The Defendants US Bank and Shughart Thomson & Kilroy caused the breach of US Bank’s 

fiduciary duty to Medical Supply in conspiracy with the other defendants. 

550. As a direct and proximate result of said actions of Defendants, Plaintiff has suffered and will 

continue to suffer injuries and damages to its business and properties. 

551. Plaintiff is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 

for their actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 

552. Defendants’ actions were willful, wanton, malicious and oppressive. 

553. Plaintiff is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

COUNT XIII 
DAMAGES FOR FRAUD AND DECEIT 

 
554. Plaintiff realleges paragraph 1 through 553. 

555. Each of the acts, practices, misrepresentations, violations and other wrongs complained of above 

have been engaged in by Defendants with malice and with specific and deliberate intent to oppress, 

defraud, deceive and injure Plaintiff. 

556. Said activities aforementioned by Defendants were done in concert and in secret with the intention 

to injure Plaintiff all the while knowing that the lack of candor and disclosure of the true acts and activities 

by Defendants would give Defendants an economic advantage over Plaintiff. Defendants were engaged in 

concealed fraudulent conduct. Defendants, and each of them, had a duty under the antitrust and 

anticompetitive which Defendants breached constituting a fraud and deceit upon Plaintiff. 

557. Said activities were intended by Defendants to cause injury to Plaintiff by and through intentional 

misrepresentations to Plaintiff and third parties concerning Plaintiff. 

558. Said activities did directly and proximately cause injury to Plaintiff. 

559. Said activities were and are unjustified. 
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560. Plaintiff is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 

for their actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 

561. Defendants’ actions were willful, wanton, malicious and oppressive. 

562. Plaintiff is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

COUNT XIV 
DAMAGES FOR PRIMA FACIE TORT  

 
563. Plaintiff realleges paragraphs 1 through 562. 

564. To whatever extent said activities of Defendants may not violate antitrust laws or tortuously 

interfere with contract or business expectancy, said acts and activities of Defendants are still unlawful and 

fraudulent. 

565. Said activities were intended by Defendants and performed by Defendants. 

566. Said activities were intended by Defendants to cause injury to Plaintiff. 

567. Said activities did directly and proximately cause injury to Plaintiff. 

568. Said activities were and are unjustified. 

569. Plaintiff is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 

for their actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 

570. Defendants’ actions were willful, wanton, malicious and oppressive. 

571. Plaintiff is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

COUNT XV 
DAMAGES FOR RACKETEERING  

INFLUENCED CORRUPT ORGANIZATION (RICO) CONDUCT 
(18 U.S.C. § 1962(c), 18 U.S.C. § 1962(d)) 

572. Plaintiff realleges paragraph 1 through 571. 

573. On January 21, 2005 Medical Supply discovered the Defendants’ pattern of inflicting injuries on 

the plaintiff to obstruct its entry into the market for hospital supplies and hospital supplies in e-commerce. 

An important component of the Defendants’ scheme was to interdict capital required by Medical Supply to 
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enter the market. The Defendants targeted Medical Supply’s founder in 1995 and targeted Medical Supply 

upon its incorporation in 2000. From the outset, the Defendants have maintained a continuous pattern of 

preventing an independent clearinghouse electronic market place from interfering with their common 

enterprise to to artificially inflate prices paid by Medicare, Medicaid and Champus. 

574. The Defendants violated 18 U.S.C. § 1962(c) by conducting a RICO enterprise (the hospital group 

purchasing enterprise to artificially inflate prices paid by Medicare, Medicaid and Champus) through a 

pattern of racketeering activity. 

575. The Defendants violated 18 U.S.C. § 1962(d) through participation in a RICO conspiracy.  

576. The Defendants engaged in (1) conduct (2) of an enterprise (3) through a pattern (4) of 

racketeering activity. 

577. The Defendants participated in the operation and management of the hospital group purchasing 

enterprise to artificially inflate prices paid by Medicare, Medicaid and Champus itself. 

578. When Medical Supply sought to appeal the outcomes in the Kansas District Court, the Defendants 

sought the assistance of Shughart Thomson & Kilroy to intimidate, harass and obstruct Medical Supply and 

prevent Medical Supply and its agents from testifying and preventing evidence in federal court. 

579. To realize that goal the Defendants directly and tacitly caused Shughart Thomson & Kilroy to 

create and arrange for Medical Supply’s counsel to receive repeated ethics complaints and to be prosecuted 

by the State of Kansas Disciplinary Administrator based on the false and misleading testimony of Shughart 

Thomson & Kilroy’s former managing partner, a federal magistrate judge and a sham complaint made by 

the Shughart Thomson & Kilroy counsel defending US Bancorp and Piper Jaffray. 

580. Shughart Thomson & Kilroy through its employees and past employees created the plan to 

retaliate against and intimidate and harass Medical Supply’s counsel when they discovered Medical Supply 

could not obtain outside counsel due to conflicts of interest in law firms the plaintiff had approached.  

581. Shughart Thomson & Kilroy through its employees and past employees implemented the plan and 

carried out its operations with the intent and motive of making sure that the Defendants could continue the 

enterprise to monopolize the markets in hospital supplies, hospital supplies sold in e-commerce and the 

capitalization of healthcare technology and supply chain management companies without challenge by the 

US District Court. 
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582. The Defendants implicitly ratified Shughart Thomson & Kilroy’s conduct on their behalf and 

relied on the conduct to attempt to avoid Medical Supply’s intention to seek redress. Shughart Thomson & 

Kilroy engaged in "racketeering activity" as that term has been defined by Congress, see 18 U.S.C. § 

1961(1). 

583. The Defendant Shughart Thomson & Kilroy through its officers, employees and agents injured 

Medical Supply in violation of 18 USC § 1503 when it caused false and misleading testimony to be given 

against Medical Supply’s counsel and again when it caused its employee to file a facially void ethics 

complaint against Medical Supply’s counsel. The purpose of the Defendant Shughart Thomson & Kilroy’s 

complaint was intimidation and harassment of Medical Supply’s counsel to interfere with the 

administration of justice in the federal antitrust action against the Defendants. 

584. 18 USC § 1503 entitled “Influencing or injuring officer or juror generally” provides: 
 

“(a) Whoever corruptly, or by threats or force, or by any threatening letter or communication, 
endeavors to influence, intimidate, or impede any grand or petit juror, or officer in or of any court of 
the United States,… in the discharge of his duty…or injures any such officer,… in his person or 
property on account of the performance of his official duties, or corruptly or by threats or force, or 
by any threatening letter or communication, influences, obstructs, or impedes, or endeavors to 
influence, obstruct, or impede, the due administration of justice, shall be punished as provided in 
subsection (b).” 
 

585. The Defendant Shughart Thomson & Kilroy through its officers, employees and agents injured 

Medical Supply in violation of 18 USC § 1513 when it caused false and misleading testimony to be given 

against Medical Supply’s counsel and again when it caused its employee to file a facially void ethics 

complaint against Medical Supply’s counsel to deprive him of property in the form of his license to practice 

law. The purpose of the Defendant Shughart Thomson & Kilroy’s retaliation against Medical Supply’s 

counsel was to interfere with the administration of justice in the federal antitrust action against the 

Defendants. 

586. 18 USC § 1513 entitled “Retaliating against a witness, victim, or an informant” provides: 
 

“(e) [2] Whoever knowingly, with the intent to retaliate, takes any action harmful to any person, 
including interference with the lawful employment or livelihood of any person, for providing to a 

law enforcement officer any truthful information relating to the commission or possible commission 
of any Federal offense, shall be fined under this title or imprisoned not more than 10 years, or both. 
 
(b) Whoever knowingly engages in any conduct and thereby causes bodily injury to another person 
or damages the tangible property of another person, or threatens to do so, with intent to retaliate 
against any person for—  
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(1) the attendance of a witness or party at an official proceeding, or any testimony given or any 
record, document, or other object produced by a witness in an official proceeding; or  
(2) any information relating to the commission or possible commission of a Federal offense or a 
violation of conditions of probation [1] supervised release,,[1] parole, or release pending judicial 
proceedings given by a person to a law enforcement officer;”  

 
587. In furtherance of their enterprise to artificially inflate healthcare costs, the Defendants stole 

copyrighted works to keep Medical Supply from realizing its plan to enter the market for hospital supplies. 

The Defendants stole copyrighted works that included business plans, algorithms, confidential proprietary 

business models, customer and associate lists from Medical Supply Chain, Inc. in 2002 and from its 

predecessor company Medical Supply Management in 1995 and 1996 in violation of 17 USC § 506 entitled 

“Criminal offenses” providing: 

“(a) Criminal Infringement.— Any person who infringes a copyright willfully either— for purposes 
of commercial advantage or private financial gain, or  
by the reproduction or distribution, including by electronic means, during any 180-day period, of 1 
or more copies or phonorecords of 1 or more copyrighted works, which have a total retail value of 

more than $1,000, shall be punished as provided under section 2319 of title 18, United States Code. 
For purposes of this subsection, evidence of reproduction or distribution of a copyrighted work, by 
itself, shall not be sufficient to establish willful infringement.” 

 
588. The Defendants violation falls under 18 USC § 2319 entitled “Criminal infringement of a 

copyright” which provides: 

“(a) Whoever violates section 506 (a) (relating to criminal offenses) of title 17 shall be punished 

as provided in subsections (b) and (c) of this section and such penalties shall be in addition to any 
other provisions of title 17 or any other law.”  

 
589. Defendants violated The Hobbs Act prohibition against racketeering by preventing Medical 

Supply’s entry into commerce under color of official right in violation of 18 U.S.C. 1951, which states: 

“Section 1951. Interference with commerce by threats or violence 

 
Whoever in any way or degree obstructs, delays, or affects 
commerce or the movement of any article or commodity in commerce, 
by robbery or extortion or attempts or conspires so to do, or 
commits or threatens physical violence to any person or property in 
furtherance of a plan or purpose to do anything in violation of 
this section shall be fined under this title or imprisoned not more 
than twenty years, or both. 
b) As used in this section – The term ''extortion'' means the obtaining of property from another, 

with his consent, induced by wrongful use of actual or 
threatened force, violence, or fear, or under color of official 
right.” 

 
590. Defendants interfered with and obstructed Medical Supply’s entry into market by threatening the 

plaintiff with the filing of a USA PATRIOT Act suspicious activity report which would destroy the 
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plaintiff’s ability to make financial wire transactions with corresponding banks required to effectively 

compete in the market for hospital supplies. 

591. As a direct result Defendants’ unlawful activities, Plaintiff has suffered and will continue to suffer 

substantial injuries and damages to their businesses and property. 

592. Plaintiff is entitled to recover actual damages in the amount of approximately $500,000,000.00, 

multiplied by three for total damages of approximately $1,500,000,000.00, and the cost of suit including a 

reasonable attorney’s fee. 

COUNT XVI 
DAMAGES FOR MALICIOUS FILING OF A SUSPICIOUS ACTIVITY  

REPORT (SAR) UNDER THE USA PATRIOT ACT  

(Pub. L. No. 107-56 (2001),18 U.S.C.§1030 (e), 31 U.S.C. § 5318 (g)(3)) 
 

593. Plaintiff realleges paragraphs 1 through 592. 

594. On information and belief the Defendants through US Bank and US Bancorp NA and maliciously 

filed a suspicious activity report (“SAR”) concerning Medical Supply and its founder Samuel Lipari with 

federal authorities for the purpose of securing a financial benefit for the Defendants including US Bank and 

US Bancorp NA and were not protected by the safe harbor provisions of 31 U.S.C. § 5318 (g)(3). 

595. The USA PATRIOT Act § 310. Financial Crimes Enforcement Network requires the maintenance 

of a government wide data access service and data banks for financial crime reporting including suspicious 

activity reports. In threatening to cause a malicious suspicious activity report or in causing a malicious 

suspicious activity report t be filed against Medical Supply, the defendants have violated 18 U.S.C.§1030. 

596. The Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept 

and Obstruct Terrorism Act of 2001 (The USA PATRIOT Act) Pub. L. No. 107-56 (2001), 115 Stat. 272. 

at § 814 of the USA PATRIOT Act entitled DETERRENCE AND PREVENTION OF 

CYBERTERRORISM created a private right of action for Medical Supply to address the conduct of the 

Defendants in gaining access to the FINCEN network for the purpose of filing a suspicious activity report 

to prevent Medical Supply from providing hospital supplies and reducing healthcare costs. 

597. The USA PATRIOT Act amended 18 U.S.C.§1030 to include a cause of action for impairment, or 

potential impairment of medical diagnosis, treatment or care, physical injury, a threat to public health or 

safety. 
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598. The USA PATRIOT Act reaffirmed the civil liability and private rights of action provisions of 18 

U.S.C.§1030 (e) DAMAGES IN CIVIL ACTIONS- to include civil liability for any person may maintain 

a civil action for damages and injunctive relief. 

599. 18 U.S.C.§1030 provides: 

18 U.S.C.§1030. Fraud and related activity in connection with computers 

 
Whoever - knowingly and with intent to defraud, accesses a protected 
computer without authorization, or exceeds authorized access, and 
by means of such conduct furthers the intended fraud and obtains 
anything of value, 

(5) 
(iii) intentionally accesses a protected computer without 
authorization, and as a result of such conduct, causes damage; 
and 
(B) by conduct described in clause (i), (ii), or (iii) of 
subparagraph (A), caused (or, in the case of an attempted 
offense, would, if completed, have caused) - 
(ii) the modification or impairment, or potential 

modification or impairment, of the medical examination, 
diagnosis, treatment, or care of 1 or more individuals; 
(iii) physical injury to any person; 
(iv) a threat to public health or safety; 
(g) Any person who suffers damage or loss by reason of a 
violation of this section may maintain a civil action against the 
violator to obtain compensatory damages and injunctive relief or 
other equitable relief. A civil action for a violation of this 
section may be brought only if the conduct involves 1 of the 

factors set forth in clause (i), (ii), (iii), (iv), or (v) of 
subsection (a)(5)(B). Damages for a violation involving only 
conduct described in subsection (a)(5)(B)(i) are limited to 
economic damages. No action may be brought under this subsection 
unless such action is begun within 2 years of the date of the act 
complained of or the date of the discovery of the damage.” 
 

600. The USA PATRIOT Act) Pub. L. No. 107-56 (2001), 115 Stat. 272. at § 351 modified 31 U.S.C. § 

5318 (g)(3) to eliminate immunity from civil liability for malicious suspicious activity reporting: 

“(g) Reporting of suspicious transactions.-- 
In General.-The Secretary may require any financial institution, and any director, officer, employee, 
or agent of any financial institution, to report any suspicious transaction relevant to a possible 
violation of law or regulation. 
* * 
Liability for disclosures.-- 

In general.-Any financial institution that makes a voluntary disclosure of any possible violation of 
law or regulation to a government agency or makes a disclosure pursuant to this subsection or any 
other authority, and any director, officer, employee, or agent of such institution who makes, or 
requires another to make any such disclosure, shall not be liable under law or regulation of the 
United States, any constitution, law, or regulation of any State or political subdivision of any State, 
or under any contract or other legally enforceable agreement (including any arbitration agreement), 
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for such disclosure or for any failure to provide notice of such disclosure to the person who is 
subject of such disclosure or any other person identified in the disclosure.” 
 

601. The Act specifies that financial institutions are to report" any possible violation of law or 

regulation." Congress did not intend the Act's safe harbor to give banks blanket immunity for malicious, 

willful criminal and civil violations of law.  

602. Importantly, the Act requires there to be a "possible" violation of law-"possible" being the 

operative word-before a financial institution can claim protection of the statute. 

603. The Defendants knew there was no possible violation and that the USA PATRIOT Act know your 

customer provision did not apply to the subject escrow accounts. 

604. US Bank and US Bancorp did not file a report of a "possible violation" of the law but rather acted 

maliciously and willfully in an attempt to have Medical Supply deprived of high level banking services 

including international wire fund transactions on information the defendants knew to be false. 

605. Said activities aforementioned by Defendants were done in concert and in secret with the intention 

to injure Plaintiff all the while knowing that the lack of candor and disclosure of the true acts and activities 

by Defendants would give Defendants an economic advantage over Plaintiff. Defendants were engaged in 

concealed fraudulent conduct.  

606. Said malicious suspicious activity reporting against Medical Supply and its founder Samuel Lipari 

was done with the purpose of restricting the availability of and access to hospital supplies and resulted in 

impairment and potential impairment of medical diagnosis, treatment and care, along with physical injury, 

and constituted a threat to public health and safety 

607. Said activities were intended by Defendants to cause injury to Plaintiff by and through intentional 

misrepresentations to third parties concerning Plaintiff. 

608. Said activities did directly and proximately cause injury to Plaintiff. 

609. Said activities were and are unjustified. 

610. Plaintiff is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 

for their actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 
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611. Defendants’ actions were willful, wanton, malicious and oppressive. 

612. Plaintiff is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

TOLLING OF APPLICABLE STATUTES OF LIMITATIONS 

 
613. Plaintiff could not have reasonably discovered its injuries, or that its injuries were wrongfully 

caused, until January 21st, 2005, when Shughart Thomson & Kilroy’s former managing partner testified 

under oath in the Kansas Attorney Disciplinary Prosecution of the plaintiff’s counsel.  

PRAYER FOR RELIEF 
 

WHEREFORE Plaintiff demands: 
 
(1) That Defendants, their agents and servants, be enjoined during the pungency of this action and 

permanently from their activities in unreasonable restraint of trade or commerce and in monopolizing, 

attempting to monopolize, or combining or conspiring to monopolize. 

(2) That Defendants be required to pay to Plaintiff such damages as Plaintiff has sustained in 

consequence of Defendants’ activities in unreasonable restraint of trade or commerce and in 

monopolizing, attempting to monopolize, or combing or conspiring to monopolize, in the amount of 

approximately $500,000,000.00, multiplied by three for total damages of approximately 

$1,500,000,000.00 for the conduct related to the refusal to provide trust accounts and approximately 

$500,000,000.00, multiplied by three for total damages of approximately $1,500,000,000.00 for the 

conduct related to preventing Medical Supply from selling the office building lease to General Electric 

Transportation Co. for a total of approximately $3,000,000,000.00. 

(3) That Defendants be required to pay to Plaintiff such damages as Plaintiff has sustained in 

consequence of Defendants’ activities in tortuous interference with contract or business expectancy and/or 

in prima facie tort, in the amount of approximately $1,000,000.00, together with punitive or exemplary 

damages for the same, in an amount in excess of $10,000.00.  

(4) Medical Supply Chain, Inc. seeks damages for the injury of its business associates and 

stakeholders, including Blue Springs, Missouri, loss of good will and the injury of the 2000 hospitals 

loosing money due to high supply costs under Mid Atl. Telecom, Inc. v. Long Distance Servs., Inc., 18 

F.3d 260, 263 (4th Cir.1994)’s interpretation of standing on a RICO statutes having a common antitrust 

basis. 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8819



 115 

(5) That Defendants be required to pay to Plaintiff such damages as Plaintiff has sustained in 

consequence of Defendants’ activities in violation of civil racketeering laws, in the amount of 

approximately $500,000.00, multiplied by three for total damages of approximately $1,500,000.00.  

(6) That Defendants be required to pay to Plaintiff such damages as Plaintiff has sustained in 

consequence of Defendants’ activities in violation of the USA PATRIOT Act, in the amount of 

approximately $500,000.00. 

(7) That Defendants pay to Plaintiff the costs of this action and reasonable attorney’s fees to be 

allowed to the Plaintiff by the Court. 

(8) That Plaintiffs have such other and further relief as is just. 

CONCLUSION 
 

 Whereas for the above reasons, the plaintiff respectfully request that the court award damages and 

provide other relief, attorneys fees and costs. 

Respectfully Submitted 

S/Bret D. Landrith 

Bret D. Landrith  

Kansas Supreme Court ID # 20380 

2961 SW Central Park, # G33,  

Topeka, KS 66611 

1-785-876-2233 

1-785-267-4084 

landrithlaw@cox.net 

 

DEMAND FOR TRIAL BY JURY 

 Comes now plaintiff and makes demand for a trial before 8 jurors. 

S/Bret D. Landrith 

Bret D. Landrith 

Kansas Supreme Court Number 20380 

 

 

DESIGNATION OF PLACE OF TRIAL 

 Comes now plaintiff and designates Kansas City, Missouri as the place of trial. 

S/Bret D. Landrith 

Bret D. Landrith 

Kansas Supreme Court Number 20380 
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UNITED STATES COURT OF APPEALS 

 

FOR THE TENTH CIRCUIT 

 

 

 

MEDICAL SUPPLY CHAIN, INC., 

 

  Plaintiff-Appellant, 

 

v. 

 

US BANCORP, NA; US BANK 

PRIVATE CLIENT GROUP; 

CORPORATE TRUST; 

INSTITUTIONAL TRUST AND 

CUSTODY; MUTUAL FUND 

SERVICES, LLC.; PIPER JAFFRAY; 

ANDREW CESERE; SUSAN PAINE; 

LARS ANDERSON; BRIAN KABBES; 

UNKNOWN HEALTHCARE 

SUPPLIER, 

 

  Defendants-Appellees. 

 

 

 

 

No.  03-3342 

(D.C. No. 02-CV-2539-CM) 

(D. Kan.) 

 

 

 

ORDER AND JUDGMENT* 

 

 

 

Before McCONNELL, HOLLOWAY, and PORFILIO, Circuit Judges. 

 

 

 

 

                                                             
* This order and judgment is not binding precedent, except under the doctrines of 

law of the case, res judicata, and collateral estoppel.  The court generally disfavors the 

citation of orders and judgments; nevertheless, an order and judgment may be cited under 

the terms and conditions of 10th Cir. R. 36.3. 

FILED 

United States Court of Appeals 

Tenth Circuit 

 

NOV 8 2004 

 

PATRICK FISHER 

Clerk 
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 After examining the briefs and appellate record, this panel has determined 

unanimously to grant the partiesí request for a decision on the briefs without oral 

argument.  See Fed. R. App. P. 34(f); 10th Cir. R. 34.1(G).  The case is therefore ordered 

submitted without oral argument.   

 Medical Supply Chain, Inc. appeals from the dismissal of its complaint asserting 

claims under the Sherman Antitrust Act, the Clayton Antitrust Act, the Hobbs Act, and 

the USA Patriot Act, and various state law claims.  In dismissing the complaint, the 

district court determined that plaintiff failed to state a claim for relief under each of the 

antitrust acts and that there was no private right of action under the USA Patriot Act.  

Because the district court dismissed all of plaintiffís federal law claims, it declined to 

retain jurisdiction over appellantís state law claims.  Plaintiff argues that the district court 

erred by: 1) dismissing plaintiffís antitrust claims by imposing a heightened pleading 

standard,1 and 2) finding no private right of action under the USA Patriot Act.  We review 

de novo the district courtís grant of a motion to dismiss pursuant to Fed. R. Civ. P. 

12(b)(6).  Sutton v. Utah State Sch. for the Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 

1999). 

 Having reviewed the briefs, the record, and the applicable law pursuant to the 

above-mentioned standard, we conclude that the district court correctly decided this case.  

We therefore AFFIRM the challenged decision for the same reasons stated by the district 

court in its Memorandum and Order of June 16, 2003.  Appellantís Motion to Amend 

Complaint on Jurisdictional Grounds is DENIED.   

 Finally, in the district courtís order, the court reminded plaintiffís counsel of his 

obligations under Rule 11 and stated ì[p]laintiffís counsel is advised to take greater care 

                                                             
1 Appellantís brief mentions its Clayton Act and Hobbs Act claims, but appellant 

fails to include any argument as to how the district court erred in dismissing those claims.  

See Aplt. Br. at 7-8, 19.  Any issue with respect to those claims is therefore waived.  

Ambus v. Granite Bd. of Educ., 975 F.2d 1555 (10th Cir. 1992). 
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in ensuring that the claims he brings on his clientsí behalf are supported by the law and 

the facts.î  Aplt. App. Vol. II at 402.  Plaintiff then proceeded to file this appeal that is not 

supported by the law or the facts.  Accordingly, we ORDER the plaintiff and plaintiffís 

counsel to SHOW CAUSE in writing within twenty days of the date of this order why 

they, jointly or severally, should not be sanctioned for this frivolous appeal pursuant to 

Fed. R. App. P. 38.  See Braley v. Campbell, 832 F.2d 1504, 1510-11 (10th Cir. 1987) 

(discussing courtís ability to impose sanctions against clients and their attorneys under 

Fed. R. App. P. 38). 

    Entered for the Court 

 

 

 

    John C. Porfilio  

    Circuit Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

MEDICAL SUPPLY CHAIN, INC.,  ) 
       ) 
    Plaintiff,  ) 
       ) 
v.       ) Civil Action No. 02-2539-CM 
       ) 
US BANCORP, NA, et al.     ) 
       ) 
    Defendants.  ) 
 
 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFF’S 
MOTION TO CONSOLIDATE UNDER RULE 42 

Plaintiff’s motion to consolidate under Fed. R. Civ. P. 42 fails to provide a valid legal or 

factual basis for the Court to “consolidate” this action with the “new” lawsuit plaintiff’s counsel filed 

in the United States District Court for the Western District of Missouri on March 7, 2005.  Plaintiff’s 

motion to consolidate must be denied because:  (1) Rule 42 does not apply here, and “consolidation” 

is not possible; (2) a motion for consolidation is in any event untimely and improper because 

plaintiff’s lawsuit before this Court has already been disposed of by the Tenth Circuit Court of 

Appeals; and (3) plaintiff’s “new” action filed in Missouri federal court alleges the identical facts 

and claims already disposed of by this Court and by the Tenth Circuit. 

1. There is No Rule 42 Basis for “Consolidation.” 

The applicable legal standard for the consolidation plaintiff requests is in Rule 42(a), which 

permits consolidation “[w]hen actions involving a common question of law or fact are pending 

before the court . . . .”  Fed. R. Civ. P. 42(a).  Thus, Rule 42 permits consolidation of actions 

“pending before the court.”  Fed. R. Civ. P. 42(a).  Under Rule 42(a), a plaintiff may only 

consolidate actions pending before a “single court.”  Zhu v. Countrywide Realty Co., Inc., 160 

F. Supp.2d 1210, 1227 (D. Kan. 2001). 
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Here, plaintiff does not seek to consolidate this action with another action pending before a 

single court.  Instead, plaintiff asks the Court under Rule 42 to “consolidate”–apparently meaning 

“transfer”–this action to the Western District of Missouri.  Why?  Since losing his appeal before the 

Tenth Circuit, wherein the Tenth Circuit affirmed this Court’s dismissal and ruled that plaintiff’s 

counsel frivolously took the appeal and sanctioned him for it (see Doc. Nos. 54, 55, 58) plaintiff has 

taken the brazen step of filing an all but identical action in a different district court.  The new action 

will be discussed in greater detail below. 

The point here is that there is no other case pending in Kansas federal court with which this 

case may be consolidated under Rule 42.  Because the action in Missouri federal court is not pending 

before this Court, the Court has no jurisdiction to consolidate these actions.  See Zhu v. Countrywide 

Realty Co., Inc., 160 F. Supp.2d 1210, 1227 (D. Kan. 2001) (denying motion to consolidate and 

holding court cannot consolidate state court actions with federal court action because they are not 

pending before single court) (emphasis added); Edo Corp. v. Beech Aircraft Corp., 755 F. Supp. 985, 

987 (D. Kan. 1991) (holding court had no jurisdiction to consider defendant’s motion to consolidate 

action with action in another district and had no jurisdiction to consider defendant’s request that 

consolidated matter be transferred to this judge from another district’s judge); see also Dinardi v. 

Ethicon, Inc., 145 F.R.D. 294, 296 (N.D.N.Y. 1993) (holding Rule 42 “allows consolidation only in 

those cases where the actions to be consolidated are pending before the court” and holding court was 

“without authority” to consolidate federal court action with state court action); Town of Warwick v. 

New Jersey Dept. of Environmental Protection, 647 F. Supp 1322, 1324  (S.D.N.Y. 1986) (holding 

action in New York federal court may not be consolidated with action in New Jersey federal court 

and holding Rule 42 (a) “is inapplicable when cases are pending in different districts.” ); Swindell-

Dressler Corp. v. Dumbauld, 308 F.2d 267, 273 (C.A. Pa. 1962) (“[A] cause of action pending in 
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one jurisdiction cannot be consolidated with a cause of action pending in another jurisdiction.  

Rule 42(a) [citation omitted] will not permit such a course.  The cases to be consolidated must be 

‘pending before the court.’”); Popkin v. Eastern Air Lines, Inc., 253 F. Supp. 244, 249 (D.C. Pa. 

1966) (“We obviously have no power to compel consolidation of these cases with those in Boston.”); 

Silver v. Goodman, 234 F. Supp. 415, 416 (D.C. Conn. 1964) (“Rule 42(a) pertains only to the 

consolidation of actions pending before the same court; it does not authorize the transfer of a case to 

a different district for consolidation with a case pending in the transferee court.”); Anschell v. 

Sackheim, 145 F. Supp. 447, 457 (D.C.N.J. 1956). 

Interestingly, plaintiff bases its request to consolidate on Petromanagement Corp. v. Acme-

Thomas Joint Venture, 835 F.2d 1329, 1334 (10th Cir. 1988).  But in Petromanagement, the denial 

of the plaintiff’s motion to consolidate was not even raised on appeal.  Id. at 1334.  The case is 

inapposite.  Medical Supply Chain’s alleged “reasons why redetermination of issues would be 

appropriate” are completely irrelevant to whether consolidation is possible, because under the 

current facts it is not even lawful. 

Plaintiff’s two federal actions are pending before two separate federal courts in two different 

districts.  Plaintiff has not moved to transfer this action (nor has plaintiff articulated any valid basis 

for transfer).1  Therefore, plaintiff’s motion to consolidate should be denied. 

2. Consolidation With the Missouri Action Would Accomplish Nothing. 

It is crucial to realize that, other than ruling on the amount of attorneys’ fees to award 

defendants per the Tenth Circuit’s order, the merits of the issues in this case have been finally 

decided.  A brief chronology will establish the current procedural posture of the case: 

                                                 
1 Defendants note that they have filed a motion to transfer the Missouri case to this Court or 

in the alternative to dismiss the Missouri federal court action.  Given the history of this Court with 
the parties, counsel and claims, defendants believe that significant savings to judicial resources and 
judicial economies could be effected by transfer. 
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On March 27, 2003, defendants moved to dismiss plaintiff’s thirteen-count Amended 

Complaint for failure to state a claim upon which relief can be granted. 

On June 16, 2003, the Court granted defendants’ motion to dismiss.  The Court’s 

Memorandum and Order went so far as to caution plaintiff against bringing frivolous claims like 

these: 

Prior to analyzing plaintiff’s legal arguments, the court reminds plaintiff’s counsel 
that, by signing the complaint and any other paper submitted to the court, he has 
certified, to the best of his belief and after a reasonable inquiry, that “the claims, 
defenses, and other legal contentions therein are warranted by existing law or by a 
nonfrivolous argument for the extension, modification, or reversal of existing law or 
the establishment of new law.”  Fed. R. Civ. P. 11(b)(2).  Plaintiff’s counsel is 
advised to take greater care in ensuring that the claims he brings on his clients’ 
behalf are supported by the law and the facts. 

(June 16, 2003 Memorandum and Order, at p. 11) (emphasis added). 

After the Court denied plaintiff’s Motion for New Trial and Motion for Rule 52(b) 

Amendment of Judgment on November 19, 2003, plaintiff appealed the dismissal to the Tenth 

Circuit. 

On November 8, 2004, the Tenth Circuit affirmed the Court’s June 16, 2003 Order granting 

defendants’ motions to dismiss.  Quoting the cautionary language of the Court’s June 16, 2003 

Memorandum and Order, the court of appeals held that Medical Supply Chain’s appeal was “not 

supported by the law or the facts” and ordered plaintiff’s counsel to show cause why he should not 

be sanctioned for pursuing the frivolous appeal.  (Nov. 8, 2004 Order, at p. 3.) 

In a December 30, 2004 Order, the Tenth Circuit assessed attorneys’ fees and double costs 

against plaintiff’s counsel as a sanction, pursuant to Fed. R. App. P. 38.  The Tenth Circuit remanded 

the case to this Court to determine the amount of attorneys’ fees to be awarded as a sanction.  On 

January 7, 2005, the court of appeals issued its Mandate, which was filed in this Court on 

January 10, 2005. 
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On January 27, 2005, defendants filed their Motion for Attorneys’ Fees, requesting the Court 

to enter an order determining the amount of defendants’ attorneys’ fees incurred in opposing 

plaintiff’s frivolous appeal is $23,956.00 and awarding that amount to defendants pursuant to the 

court of appeals’ order.  Defendants’ Motion for Attorneys’ Fees–which plaintiff’s counsel does not 

oppose–is currently awaiting ruling by the Court. 

Accordingly, outside of the Court’s determination of the amount of attorney fee sanction to 

enter against plaintiff’s counsel, the merits of plaintiff’s claims have been decided.  The request for 

“consolidation” is, thus, not only improper, but also untimely. 

An untimely motion to consolidate should be denied.  See Petromanagement Corp. v. Acme-

Thomas Joint Venture, 835 F.2d 1329, 1334 (10th Cir. 1988) (denying plaintiff’s motion to 

consolidate made at the eve of trial and more than fifteen months after the initial complaint was 

filed); Reeve v. Union Pacific Railroad Co., 794 F. Supp. 1060, 1060 (D. Kan. 1992) (denying 

plaintiff’s motion to consolidate as untimely when filed eleven days before trial); see Edo Corp. v. 

Beech Aircraft Corp., 755 F. Supp. 985, 987 (D. Kan. 1991) (denying motion to consolidate where 

judgment had already been issued in one action).  Plaintiff’s motion should therefore be denied. 

3. Plaintiff’s Effort to Circumvent the Tenth Circuit’s Rulings Against It and Its 
Counsel by “Consolidating” This Case to a New Court is Contemptible and 
Frivolous. 

In essence, plaintiff was unhappy that it lost every aspect of its case before this Court and 

before the Tenth Circuit.  No doubt plaintiff was also unhappy at being told that its attorney’s actions 

in pursuing the case were frivolous.  Therefore, plaintiff reasoned it could just cross the state line and 

file the same action again, in front of a new judge and in a new district.  Plaintiff did somehow 

manage to make the new Missouri Complaint even longer than the Kansas case, by asserting even 

more facts that are empty of substance.  But the case is virtually identical to the claims already 

dismissed by this Court and by the Tenth Circuit.  Plaintiff expressly acknowledges that both 
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lawsuits rely on the “same issues of law.”  (Motion to Consolidate, at 3.)  Fortunately, plaintiff’s new 

case will be largely barred by res judicata or collateral estoppel principles.  Those issues will be 

addressed in due time in relation to the new case. 

But the point is raised here to demonstrate that this motion to “consolidate” is nothing more 

than a transparent effort to try to get a new judge in a new district –and a new circuit court of 

appeal–for the identical claims it has already lost.  Plaintiff’s request for “redetermination” of issues 

is nothing more than a request for “re-litigation” (see plaintiff’s Memorandum in Support, at pp. 2-

3).  Given the inapplicability of Rule 42, the untimeliness of plaintiff’s motion in relation to the 

dismissal and appellate ruling, and the obvious attempt to transfer judges after losing the case, the 

sum total of plaintiff’s motion to “consolidate” is frivolous. 

This Court has already warned plaintiff and its counsel about filing baseless pleadings.  The 

defendant parties are facing ever-increasing legal bills to combat plaintiff’s increasingly bizarre 

maneuverings and now must do so in an entirely new–yet identical–suit filed in Missouri.  

Defendants respectfully suggest that an order be entered to encourage Medical Supply Chain and its 

attorney to stop filing any additional frivolous pleadings.  See 28 U.S.C. § 1927 (“Any 

attorney . . . who so multiplies the proceedings in any case unreasonably and vexatiously may be 

required by the court to satisfy personally the excess costs, expenses and attorneys’ fees reasonably 

incurred because of such conduct.”). 
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Respectfully submitted, 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF U.S. KS Ct. #70339 
ANDREW M. DeMAREA KS #16141 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105-1929 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing document was filed electronically 
with the above captioned court, with notice of case activity to be generated and sent electronically by 
the Clerk of said court (with a copy to be mailed to any individuals who do not receive electronic 
notice from the Clerk) this 5th day of April 2005 to: 

Bret D. Landrith, Esq.  
605 W. Kansas 
Pittsburg, KS  66762 
 
Attorney for Plaintiff 
 

/s/ Mark A. Olthoff  
Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

)
MEDICAL SUPPLY CHAIN, INC., )

)
Plaintiff, )

) CIVIL ACTION
v. )

) No.  02-2539-CM
) 

US BANCORP, NA, et al., )
)

Defendants. )
                                                                              )

MEMORANDUM AND ORDER

This matter comes before the court on defendants’ unopposed Motion for Attorney Fees (Doc. 54). 

Defendants filed their Motion for Attorney Fees pursuant to the Tenth Circuit Court of Appeals’ December

30, 2004 Order awarding defendants attorney fees incurred in opposing plaintiff’s appeal of this court’s

June 16, 2003 Order dismissing plaintiff’s amended complaint.  The Tenth Circuit remanded the case to this

court for determination of the amount of attorney fees to be awarded.  Defendants have set forth an affidavit

and billing records in support of their claim that they incurred $23,956.00 in attorney fees in opposing

plaintiff’s appeal.  Plaintiff did not respond to defendants’ Motion.

Attorney fees are traditionally determined using the “formula of a reasonable number of hours times

a reasonable hourly fee.”  Sheldon v. Vermonty, 107 Fed. Appx. 828, 833 (10th Cir. 2004).  “[T]he fee

applicant bears the burden of . . . documenting the appropriate hours expended and hourly rates.”  Mares v.

Credit Bureau of Raton, 801 F.2d 1197, 1201 (10th Cir. 1986) (quoting Hensley v. Eckerhart, 461 U.S.

424, 437 (1983)).  However, “[t]here is no precise rule or formula for making these determinations.” 

Hensley, 461 U.S. at 436.
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The court has reviewed defendants’ affidavit and detailed billing records in support of its Motion. 

Defendants claim $23,956.00 in fees.  This figure represents 91.7 hours of work performed on the appeal at

an average rate of $260.00 per hour.  The court finds that the number of hours expended in opposing

plaintiff’s appeal and the hourly rate set forth by defendants are both reasonable.  Accordingly, the court

hereby awards defendants $23,956.00 in attorney fees pursuant to the Tenth Circuit’s December 30, 2004

Order.  The court finds that the $23,956.00 is a reasonable amount in light of the hours expended opposing

plaintiff’s appeal.

IT IS THEREFORE ORDERED that defendants’ Motion for Attorney Fees (Doc. 54) is

granted.  

IT IS FURTHER ORDERED that defendants are hereby awarded $23,956.00 in attorney fees

pursuant to the Tenth Circuit’s December 30, 2004 Order.

Dated this 13th day of May 2005, at Kansas City, Kansas.

s/ Carlos Murguia                 
   CARLOS MURGUIA
   United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MEDICAL SUPPLY CHAIN, INC., )
)

Plaintiff, )
)

v. ) Case No. 02-2539-CM
)

US BANCORP, NA, et al., )
)

Defendants. )
__________________________________________)

JUDGMENT

This matter is before the court on defendants’ unopposed Motion for Attorney Fees (Doc. 54) that

were incurred in opposing plaintiff’s appeal of this Court’s June 16, 2003 Order dismissing plaintiff’s

Amended Complaint.  The court has reviewed defendants’ affidavit and detailed billing records submitted in

support of their Motion.  After review, defendants’ request for attorney fees is granted as set forth in this

court’s Memorandum and Order dated May 13, 2005 (Doc. 63). 

IT IS THEREFORE ORDERED that defendants’ Motion for Attorney Fees (Doc. 54) is

granted.  Judgment is hereby entered in favor of defendants and against plaintiff in the amount of $23,956.00

in attorney fees.

Dated this 9th day of June, 2005, at Kansas City, Kansas.

s/ Carlos Murguia      
CARLOS MURGUIA
United States District Judge
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IN THE UNITED STATES COURT  

DISTRICT OF KANSAS  

 

______________________________________________________________________ 

 

Case No. 2:07-cv-02146-CM-DJW 

______________________________________________________________________ 

 

 

 

SAMUEL K. LIPARI, 

 

(Assignee of Dissolved Medical Supply Chain, Inc.) 

 

Plaintiff, 

 

v. 

 

U.S. BANCORP and 

U.S. BANK NATIONAL ASSOCIATION, 

 

Defendants. 
 

 

______________________________________________________________________ 

 

Settlement Brief of Plaintiff 

______________________________________________________________________ 

  

 

Prepared by   Samuel K. Lipari 

Plaintiff 

297 NE Bayview 

Lee's Summit, MO 64064 

816-365-1306  

saml@medicalsupplychain.com  

Pro se 
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I. Previous Settlement History 

  Around November 8, 2002, Plaintiff offered to settle for provision of the first ten escrow accounts 

in time to prevent the loss of $350,000.00 and to pay the defendants $6000.00 for fees.  Defendants rejected 

the offer through their attorneys Patrick J. McLaughlin a partner and co-chair in the corporate trust services 

of Dorsey & Whitney LLP and Mark A. Olthoff, KS lic. #70339 of Shughart Thompson & Kilroy. The 

defendants’ problem with the plaintiff proposed settlement was that even though no damages would have to 

be paid and the plaintiff would be paying US Bank the lucrative fees for the first ten accounts, the  

plaintiff would have entered the hospital supply market violating the agreement between US Bancorp Piper 

Jaffray and Novation LLC’s  Neoforma, Inc. to exclude competitors in the supplier markets that weren’t 

approved by Novation LLC, VHA and UHC.  

  In a partial settlement effort, the plaintiff offered to accept US Bancorp Piper Jaffray. In the 

alternative, the plaintiff offered to work with potential buyers of US Bancorp Piper Jaffray. See Exb 1 

(letter to Irving Weiser, CEO of Royal Bank of Canada). 

   In a 2003 Tenth Circuit Mediation conference during Medical Supply Chain, Inc. v. US Bancorp, 

NA, et al 112 Fed. Appx. 730 (10th Cir. 2004) where US Bank and US Bancorp through their attorneys 

Mark A. Olthoff, KS lic. #70339 and Andrew M. DeMarea KS lic.  #16141  of  Shughart Thompson & 

Kilroy offered merely to not seek attorney’s fees from the plaintiff if plaintiff dismissed his claims.  

II. Evidence of Contract 

 

 The plaintiff has copies of the email, memorandums, loan application, bank receipts, Five Star 

Guarantee, Non Disclosure notice, tape recordings.  

A. Notice at 2003 Rule 16 Conference to preserve electronic records 

 

The plaintiff served notice of his expectations that recent federal decisions on electronic discovery 

be observed and that the defendants maintain all electronically stored data relative to the plaintiffs contract, 

tortuous interference, fiduciary duty and antitrust related claims and submitted a proposed electronic 

discovery plan in the plaintiff’s report of the case management conference to Magistrate Waxse on or 

around May 6, 2003 See Exb 2 
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The May 6 , 2003  report documents notice was given to the defendants US Bank and US Bancorp 

that all identified electronic records were to be preserved and provided to the plaintiff for litigating the 

contract related claims: 

“Electronic Data discovery requests will seek relevant data from and about the following: 

 

• System users and administrators. The system administrators and relevant system users will be 

asked how, when and where information is stored, and why it is stored in that manner -- for 

example, how files are named, password-protected and encrypted.  

 

• Personal computer and server hard drives. Information will be extracted from PCs and servers. 

For PCs, the preferred extraction method is to create a bit-by-bit image of their hard drives. Failure 

to follow this procedure, such as by employing a simple unerase or disk-copying utility, may lead to 

destruction of data, claims of spoliation and sanctions.  

 

• Telephone And Cell Phone Records You have cell phones and their call logs and Palm Pilots. 
You have browser-based applications. Do you have to get cookie files and personal history files? In 

certain parts of the world, you may outsource communications. 

 

• Network backup tapes. Backup tapes of server data are regularly archived in case of a server or 

system failure. The system administrator typically follows a backup-tape recycling rotation schedule 

in which tapes are overwritten after a certain period, typically two to four weeks. As discussed 

above, the rotation schedule should stop once litigation is commenced to preserve possibly relevant 

information. 

  

• Internet server data and Internet visit data, such as cookies. These data can help administrators 

trace someone's Internet usage trail. The trail may be reconstructed from server logs and other trace 
evidence, such as cookies. You have browser-based applications. Do you have to get cookie files 

and personal history files? 

• Embedded chips and PDA devices. Relevant data can often be found in voicemail systems, 

dictaphone systems, EZ Pass, and Palm Pilots and other personal digital assistants. 

 

• Databases -- spreadsheets, e-mail and other dynamic systems. Database printouts frequently do 

not accurately represent the system data available to and/or used by the user. Computer code under 

each field or cell may affect the presentation of data to the viewer and what is actually printed. This 

may be important if the database's operations -- how it functioned and processed information -- is 

relevant to the proceeding. If that is the case, examination of the code under each field or cell will be 

necessary. 

 
• Meta data. Meta data is embedded data. For example, many word processors store information 

about a document that is not readily apparent from the face of the document, such as the author or 

the time it was last accessed or modified. Likewise, the specification (international standard) for e-

mail enables e-mail to be exchanged between different systems. The specification identifies about 

30 fields, but the sender and recipients typically see only a few fields -- to, from, subject, date and 

headline. The sending e-mail system may contain more information such as time sent or blank 

copies -- "bccs." This information, particularly bccs, could be critical in this litigation. 

  

• System logs. Many computers and servers have their own "audit trail" software that traces user 

action and inaction on the system. Some track user identities, passwords and access times. 

  
• File slack -- deleted and encrypted files. Files are stored in "allocated" space. Deleted files 

typically reside in unallocated or "slack" space. Computer forensics can recover deleted files even if 

they have been overwritten many times. Comparison of deleted files with the printed or current 
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electronic versions of the file may reveal evidence of tampering or alteration. Encrypted files require 

a deciphering key to access the data.  

 

Authentic Copies Of Electronic Information  

Data that is not captured properly may not be admissible in evidence. What constitutes an authentic 

copy of electronic data? Most courts allow duplicates, subject to a proper foundation, which is 
premised on the data's being authentic. Federal Rule of Evidence 1001(3) defines "original" 

computer data as "any printout or other output readable by sight, shown to reflect the data 

accurately. ..." Rule 1001(4) further defines "duplicate" as "a counterpart produced by the same 

impression as the original, or from the same matrix ... or by mechanical or electronic re-recording ... 

or by other equivalent techniques which accurately reproduces the original." 

  

The copying process must be exact and complete; the data must be capable of independent 

verification as a duplicate of the original (accomplished through algorithmic electronic file 

comparison, which creates an identifying number that will match the original with the copy); and 

the data must be tamper-proof so as to protect against alteration of the data between copying and 

presentation in court (the IT specialist should write-protect the data, run virus checks and document 

the secure transport and storage of the data).  
 

RULE 16 CONFERENCES  

One of the most useful management tools for electronic discovery is the Rule 16 pretrial conference. 

Topics for discussion at the conference may include: preservation of evidence (including whether 

backup, archival and "deleted" files will be exchanged), preliminary disclosures as to the parties' 

computer systems (including numbers, types, and locations of computers, operating systems in use 

and backup schedules), document processing and production formats, testifying experts and 

anticipated evidentiary disputes. 

  

As with the Rule 26(f) meeting, counsel must be armed with all of the salient facts regarding all 

electronic evidence that is relevant to the case. Being fully prepared at a Rule 16 conference may 
help limit the scope of discovery of the client's data while maximizing the disclosures from 

opposing parties. The court may be educated by expert testimony as to the nature, location and 

volume of electronic data, as well as the time and cost involved in producing it. 

 

  

 

DISCOVERY REQUESTS AND REVIEW  

Parties will incrementally approach electronic discovery by fashioning their request as narrowly and 

reasonably as possible. Electronic discovery takes place like a ladder. The first rung or two are 

narrow requests that will not give rise to defenses about the expense and burden. 

 

After the Rule 26 disclosures, attorneys may acquire more in-depth information or additional 
electronic data through a combination of interrogatories, requests for documents, and depositions. 

Requests should be carefully crafted to seek the data relevant to the claims and defenses in the 

matter. A request for "all electronic data" will likely result in an objection based on burden or 

expense, and courts often will not allow a "fishing expedition." Therefore, discovery requests must 

be specific and exhibit an understanding of how electronic data are created, stored and destroyed.  

The same criteria used in disclosing client data under the Rule 26 initial disclosure provision can be 

used to formulate effective interrogatories. The response to those interrogatories should provide a 

road map for a follow-up request for documents or subpoena duces tecum. If the response does not 

provide a road map, there are plenty of cases to support a motion to compel.  

 

Understanding all the advantages and potential pitfalls of electronic evidence is very important. 
Though electronic searches may be easier and faster than reviewing hard copies, the sheer volume of 

electronic documents can lead to mistakes. In a few million electronic pages of data, for example, it 

is relatively easy to miss an e-mail between you and your own client, inadvertently waiving the 

attorney-client privilege. 
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FRCP 34 authorizes requests for production of documents, including "electronic data compilations." 

FRCP 34(a). It is now black letter law that computerized data is discoverable if relevant. Anti 

Monopoly, Inc. v. Hasbro, Inc., 1996 U.S. Dist. LEXIS 16355, 1996 WL 22976 (S.D.N.Y.). 

Computer records, including those that have been "deleted," are discoverable documents under Rule 

34. Simon Property Group v. mySimon, Inc., 194 F.R.D. 639, 640 (S.D. Ind. 2000). 
 

Courts routinely grant requests for electronic production, even when the same information has been 

produced in hard copy. Anti-Monopoly, supra. Courts recognize the necessity and efficiency of 

production in electronic form, and have applied the federal rules' mandate of just, efficient and 

inexpensive resolution of disputes to require electronic production.  

 

If a requesting party will otherwise incur unnecessary expense, paper will not substitute for 

computer-readable discovery. Storch v. IPCO Safety Products Co., 1997 U.S. Dist. LEXIS 10118, 

1997 WL 401589 (E.D. Pa. 1997) (defendant required to produce electronically rather than impose 

upon plaintiff the cost of re-inputting data to allow computer analysis); In re Air Crash Disaster at 

Detroit Metropolitan Airport, 130 F.R.D. 634 (E.D. Mich. 1989) (party compelled to re-create 

computer-readable tape though it had already produced printouts).” 
 

 From Plaintiff’s Report of Parties Planning Conference May 6, 2003 at pgs. 29-32. Exb 2. 

 

Spoliation  

Already an administrative hearing by the Securities and Exchange Commission has found 

spoliation of evidence including destruction of emails that are relevant to this action and that have been 

identified in the complaint. On December 3, 2002 Securities regulators found U.S. Bancorp Piper Jaffray 

violated SEC Rule 17a-4 by failing "to preserve for three years, and/or to preserve in an accessible place for 

two years" such office memoranda as e-mails related to their exchange, brokerage or dealer businesses. 

U.S. Bancorp Piper Jaffray agreed to pay $1.65 million in fines. See Exb 3. SEC December 3, 2002 news. 

Specifically the email received by US Bancorp Piper Jaffray containing the plaintiff’s executive 

summary. The defendants through their agent Shughart Thompson & Kilroy PC , have already attempted to 

deceive this court with a false representation dated December 19, 2007 entitled Memorandum in Support of 

Motion to Dismiss. The defendants are trying to deceive this court into dismissing the plaintiff’s claims for 

theft of trade secrets by deliberately misrepresenting the email to US Bancorp Piper Jaffray as containing 

the business plan the plaintiff sought to protect. See Exb 4 Excerpt from Defendants’ December 19 

Memorandum in Support of Dismissal at pgs. 12-14. 

The repeated unlawful acts by the defendants causing the dissolution and delay of Medical Supply 

Chain, Inc. in addition to the early disclosure of the plan to healthcare suppliers aligned with the 

competitors of Medical Supply Chain, Inc. has now made the continued secrecy of the business plan 

meaningless and the plan is contained herein. 
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The plaintiff through his counsel Bret D. Landrith in a F.R. Civ. P. Rule 16 case management 

conference the week of May 2, 2003 with Steven D. Ruse, KS lic. #11461 and Mark A. Olthoff, KS lic. 

#70339  of Shughart Thomson & Kilroy, PC and reminded them again of the plaintiff’s proposed electronic 

discovery plan. A tape of that conference was made by the plaintiff and is Exb 5  

( and can be heard online at 

http://www.medicalsupplychain.com/pdf/Suggart%20Thompson%20Kilroy%20Steven%20Ruse%20Mark%20Olthoff%20Conversion

.wav ) 

B. Formation of contract 

The escrow services contract was formed between the parties with the following email which has 

Brian J. Kabbes a Vice President of US Bank’s Trust Department in St. Louis Missouri accepting the 

escrow agreement or memorandum after the inclusion of a term requiring the funds to be invested in a 

treasury fund owned by US Bank. 

US Bank’s Trust Department through its Vice President Brian Kabbes signed the escrow 

agreement. Brian Kabbes signed the agreement both by acknowledging and approving the agreement in a 

return email and also by causing his name “Brian J. Kabbes” to be affixed to the memorandum as required 

under 2 E. Farnsworth, Farnsworth on Contracts § 6.8, at 144 (1990); Restatement (Second) of Contracts § 

134 (1981); Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 236, 182 

S.W. 1036 (1916); Kamada v. RX Group Ltd., 639 S.W.2d 146, 148 (Mo.App.1982); Vess Beverages, Inc. 

v. Paddington Corp., 941 F.2d 651 at 654 (C.A.8 (Mo.), 1991) Venable v. Hickerson, Phelps, Kirtley & 

Associates, Inc., 903 S.W.2d 659 at 662 (Mo. App.W.D., 1995); Intern. Casings Group v. Premium 

Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005) . 

The email of Brian Kabbes accepting written contract to provide escrow accounts and escrow 

agency services and instructing affixing his name and address to it ( Exb 6):  

From: <BRIAN.J.KABBES@usbank.com>  

To: Samuel Lipari <Saml@MedicalSupplyChain.com>  
Subject: Re: Up Date:  

Date: 10/08/2002 2:20:23 PM  

 

Attachment N1: MSCI Escrow.doc  

 

Here is my address:  

Brian J. Kabbes  

Vice President  

U.S. Bank National Association  
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One U.S. Bank Plaza  

Mail Code: SL-MO-T6CT  

St. Louis, MO 63101  

314-418-3943  

314-418-1225 FAX  

                                                                               
                             

 >"Samuel Lipari" <Saml@MedicalSupplyChain.com>                      

 > To:      Brian.J.Kabbes@USBank.com                          

 >cc:       "bret landrith" <colaborator7@yahoo.com>           

 >Subject:  Up Date: 10/07/02 09:59 AM                                        

                                        

>Bryan, we have made the necessary changes to #10 Security Interests. Can  

>you provide me with acceptable language as it relates to an Authorization  

>and/or Rejection release. You may have a better feel for what language is  

>needed and/or will be recognized by the Escrow/Bank. S~  

>Samuel Lipari  

>Chairman &  
>Chief Operating Officer  

>Medical Supply Chain, Inc.  

>Corporate Center  

>1300 NW Jefferson Court  

>Blue Springs, MO 64015  

>: 816.220.4128  

>Fax: 816-220-4199  

>SamL@MedicalSupplyChain.com  

>www.MedicalSupplyChain.com  

>This message is intended solely for the designated recipient, which may  

>contain privileged or confidential information and may be subject to  
>confidentiality agreement(s). Access to this email by anyone else is  

>unauthorized. If you are not the intended recipient, any disclosure, copying,  

>distribution or any action taken or omitted to be taken in reliance on it, is  

>prohibited and may be unlawful. If you have received this message in error,  

>please notify the sender immediately by reply and destroy the original  

>communication.  

 

 Kabbes email to Lipari 10-8-02 Exb 6 

The above email incorporating the text of the email it was a reply to was sent to the plaintiff in 

response to a telephone call request for approval of the agreement in its final form to send to the first group 

of hospital supply representative candidates selected by Medical Supply Chain, Inc. who were to deposit 

their certification funds in the escrow accounts, capitalizing Medical Supply Chain, Inc.’s entry into the 

national hospital supply market. The email Brian Kabbes was responding to (Exb 7 Lipari email to Kabbes 

10-7-02) had as an attachment the written escrow agreement: 

From: Samuel Lipari <Saml@MedicalSupplyChain.com>  

To: <Brian.J.Kabbes@USBank.com>  
Subject: Up Date:  

Date: 10/07/2002 8:59:16 AM  

 

Attachment N1: MSCI Escrow.doc  
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Bryan, we have made the necessary changes to #10 Security Interests. Can you  

provide me with acceptable language as it relates to an Authorization and/or  

Rejection release. You may have a better feel for what language is needed  

and/or will be recognized by the Escrow/Bank. S~  

 
Samuel Lipari  

Chairman &  

Chief Operating Officer  

Medical Supply Chain, Inc.  

Corporate Center  

1300 NW Jefferson Court  

Blue Springs, MO 64015  

Phone: 816.220.4128  

Fax: 816-220-4199  

SamL@MedicalSupplyChain.com  

www.MedicalSupplyChain.com  

  
This message is intended solely for the designated recipient, which may  

contain privileged or confidential information and may be subject to  

confidentiality agreement(s). Access to this email by anyone else is  

unauthorized. If you are not the intended recipient, any disclosure, copying,  

distribution or any action taken or omitted to be taken in reliance on it, is  

prohibited and may be unlawful. If you have received this message in error,  

please notify the sender immediately by reply and destroy the original  

communication.  

 

Exb 7 Lipari email to Kabbes 10-7-02. 

The attachment N1 to the 10-7-02 email agreement had an escrow agreement without Brian 

Kabbes Signature block affixed. Exb 8. 

The word document meta data shows that the Brian Kabbes signature block was attached as 

instructed by Brian Kabbes in his email to Lipari on 10-8-02. The escrow agreement approved after 

amendment to include a benefit to US Bank that was included in the email signed by Brian Kabbes on 

behalf of US Bank Trust department is Exb 9. 

After the escrow agreement terms had been agreed upon and the escrow contract approved for 

mailing to the first 10 candidates selected by Medical Supply Chain, Inc. The plaintiff began working on 

the release that would be utilized after the seminars were concluded. The next email is the plaintiff 

forwarding the release to Brian Kabbes for review, Exb 10. The email also is evidence that documents were 

entrusted to the Noland road branch office of US Bank in Independence, Missouri and that the plaintiff had 

instructed Doug Lewis to fax to Kabbes in St. Louis the tax clearance and corporate standing : 

From: Samuel Lipari <Saml@MedicalSupplyChain.com>  
To: Brian Kabbes <Brian.J.Kabbes@USBank.com>  
Subject: Escrow Release  
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Date: 10/11/2002 11:22:31 AM  
 
Attachment N1: MSCI Escrow Release.doc  

 

Brian, attached is the MSCI Escrow release. Please review and advise? Did Doug  

fax our Tax clearance and Corporation standing documents? Let's talk Monday.  

 

Sam  

 

Samuel Lipari  

Chairman & Chief Operating Officer  

Medical Supply Chain, Inc.  

Corporate Center  
1300 NW Jefferson Court  

Blue Springs, MO 64015  

Phone: 816.220.4128  

Fax: 816.220.4199  

SamL@MedicalSupplyChain.com  

www.MedicalSupplyChain.com  

  

This message is intended solely for the designated recipient, which may  

contain privileged or confidential information and may be subject to  

confidentiality agreement(s). Access to this email by anyone else is  

unauthorized. If you are not the intended recipient, any disclosure, copying,  
distribution or any action taken or omitted to be taken in reliance on it, is  

prohibited and may be unlawful. If you have received this message in error,  

please notify the sender immediately by reply and decommunication.  
 

Exb. 10 Lipari email to Brian Kabbes 10-11-02. 

 

The last  email between Kabbes and the plaintiff  is dated 10-14-02 and is a query by Lipari on the 

status of a separate writing, the release that the MSCI candidates would have to execute to free the 

remainder of the escrow funds for use by Medical Supply Chain, Inc.: 

 

From: Samuel Lipari 

To: Brian Kabbes 

Sent: Monday, October 14, 2002 3:57 PM 

Subject: Escrow Release 

 
Brian, is the escrow release OK? Sam 

 

Exb 11 Lipari email to Brian Kabbes 10-14-02. 

 

The voicemail left by Becky Hainje of US Bank in Independence, Missouri (See Exb 12 or hear 

online at http://www.medicalsupplychain.com/pdf/USB%20Becky%20Hainje%20Conversion.wav ) explains that Brian 

Kabbes will not consider accepting additional documentation. Becky Hainje states the reason the escrow 

accounts will not be provided is the know your customer provision of the USA PATRIOT Act. Hainje 
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reveals additional documentation or changing the contract to meet the requirements claimed by the bank to 

make performance an impossibility under the USA PATRIOT Act will not be considered. This 

conclusively shows breach and liability of the defendants under the plaintiff’s claim for breach of contract. 

Refusal to adapt or change the contract to make performance possible voids the UCC impossibility defense 

and is a violation of the UCC duty of good faith and fair dealing.  

The defendants did not disclose any email as part of their Rule 26 disclosure. The defendants 

sought a stay of discovery based on the defendants’ misrepresentation of Missouri law on whether the 

plaintiff had standing to proceed pro se. See Exb 13 at pages 23-34 from the plaintiff’s second draft of the 

parties’ January 2008 case management conference report. The plaintiff gave notice that the court lacked 

jurisdiction to relieve them from their Rule 26 disclosure requirements where the appeal of the same case or 

controversy was before the Tenth Circuit as Medical Supply Chain, Inc. and Samuel Lipari v. Neoforma, et 

al., Case No. 06-3331.  

The defendants’ May 4, 2007 letter Exb 14 defends their actions and provided Rule 26 (a) 

discovery disclosures that did not include the email critical to resolving the central issue of this litigation: 

whether the parties were in contract and whether the contract or contracts were in writing. 

October 18 Letter (DEF 00010  Exb 15 ) from US Bank Trust Legal Services senior corporate 

counsel Kristen Strong attempting to overcome the pretext nature of the USA PATRIOT Act know your 

customer reason given for breaching the contract discussed by the plaintiff ‘s counsel with her as a 

misrepresentation and a legally incorrect understanding of the USA PATRIOT Act law by the bank’s trust 

department acting as the plaintiff’s fiduciary and at length with US Bank officials in previous recorded 

conversations. 

In ¶3 of the October 18 Letter (DEF 00010  Exb 15 )  Trust Legal Services senior corporate 

counsel Kristen Strong also gives two more pretext and false reasons the escrow services contract was 

breached, stating the escrow agreement was not in writing and not signed by US Bank. 

The defendants omitted or excluded DEF 00011 from disclosure to the plaintiff. 

 October 22 Letter from US Bank Trust Legal Services senior corporate counsel Kristen Strong 

acknowledging receipt of proposed draft complaint and requesting plaintiff to cease communications with 

bank employees. DEF 00012  Exb 16 
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III. Effect of Anticipatory Breach 

 

The defendants repudiated the contract with the plaintiff. The complaint describes Brian Kabbes, a 

US Bank Vice President stating that the escrow contracts would not be performed after they were sent to 

the key candidates selected by the plaintiff. “An anticipatory repudiation can be made orally. See Upland 

Ind. Corp. v. Pacific Gamble Robinson Co., 684 P.2d 638, 643 (Utah 1984) (anticipatory breach "is the 

outcome of words or acts evincing an intention to refuse performance in the future"); accord 

RESTATEMENT § 250 (indicating that anticipatory repudiation is typically made by way of a 

"statement").”Becker v. Hsa/Wexford Bancgroup, L.L.C., 157 F.Supp.2d 1243 at 1252-1253 (D. Utah, 

2001). 

By repudiating the contract, the defendants voluntarily accepted liability for the plaintiff’s lost 

profits:  

“It is settled law in this state that either party to a contract has the right to repudiate the contract on 

the usual terms of compensating the other for the damages, and that a repudiation of the contract 

amounts to a breach. When defendant repudiated the contract on April 6th, the contract was 

breached, and a right of action then accrued to the plaintiff to sue for and recover damages caused 

by the breach. It was not within plaintiff's power thereafter to publish the advertisement in its 

catalogue, and sue upon the contract as for a performance, and recover the contract price. Plaintiff's 

remedy, having expended labor and incurred expense in a part performance of the contract before its 
repudiation, was by suit to recover the money expended, the value of the labor bestowed in part 

performance of the contract, plus the profit that would have accrued had not the performance 

of the contract been prevented by the defendant." See, also, Frederick v. Willoughby, 136 Mo. 

App. 244, 116 S. W. 1109.” [Emphasis added] 

 

Western Advertising Co. v. Midwest Laundries, 61 S.W.2d 251 (Mo. App., 1933).  

 Federal courts are consistent in recognizing the long established principle of anticipatory breach 

under Missouri law: 

Medcon clearly stated its intent not to perform under the contract at that time or any other time. 
Medcon lacked a valid legal basis for reaching this extreme conclusion. Engel exercised its statutory 

rights when it continued to perform and then resold the goods when Medcon failed to retract its 

repudiation. See Mo.Rev.Stat. §§ 400.2-610, 400.2-703. Engel is therefore entitled to damages.” 

 

Engel Industries v. First American Bank, 798 F.Supp. 9 at 12 (D.C., 1992). The defendants in their 

December 19, 2003 have argued that escrow accounts are goods. Therefore the defendants have likely 

conceded Mo.Rev.Stat. §§ 400.2-610, 400.2-703 apply.  

The plaintiff attempted to exercise the option of seeking a declaratory judgment in federal court 

against the conduct of US Bank and US Bancorp in anticipatorily breaching the contract that was certain to 

injure patients and even result in death in the national market for hospital supplies, not to mention injure 
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Medical Supply Chain, Inc. The [non-breaching] party can immediately treat the anticipatory repudiation as 

a breach, or it can continue to treat the contract as operable and urge performance without waiving any 

right to sue for that repudiation. Kasco Servs. Corp. v. Benson, 831 P.2d 86, 89 (Utah 1992). 

Neither US Bank, nor US Bancorp retracted their anticipatory breach before the plaintiff brought 

his action.  

“Because a party injured by another party's anticipatory repudiation may elect to immediately sue 

for damages, a retraction of an anticipatory repudiation must be made before suit is brought to be 

effective. See Restatement (Second) of Contracts Sec. 256(1) (1981).”  

 

Glatt v. Bank of Kirkwood Plaza, 383 N.W.2d 473 at 479 (N.D., 1986). The immediacy of the 

plaintiff’s cause of action also negates the effect of later misrepresentations of the bank officials regarding 

whether the parties were in contract and a cause of action ripened at the repudiation. At law, the filing of 

the suit which did not result in Hon. Carlos Murguia hearing the state contract related claims provided the 

defendants notice that their anticipatory repudiation could no longer be modified, altered or retracted. It 

was at that point quite simply an intentional breach. US Bank and US Bancorp had assumed liability for the 

natural damages in contemplation of the parties: 

“FARNSWORTH ON CONTRACTS, § 8.21, at 542-43. "As soon as the injured party has 
materially changed its position in reliance on the repudiation, ... it is too late for the repudiating 

party to retract." Id. at 543. If the injured party notifies the repudiating party that it considers the 

repudiation final, either by statements to that effect or by filing a lawsuit, then it need not show 

reliance on the repudiation to prevent revocation. Id. at 543, n. 15. However, if there has been no 

material change in reliance on the repudiation, and no notice that the repudiation is considered 

final, such as by the filing of a lawsuit, then revocation is possible. If the repudiation was by 

words, then "the repudiating party can nullify it by giving notice of retraction to the injured party." 

Id. at 542. If the repudiation was by deeds, then "the repudiating party can nullify it by correcting 

the situation that amounted to the repudiation." Id. at 543.” [Emphasis added] 

 

Kinesoft Development Corp. v. Softbank Holdings, 139 F.Supp.2d 869 at 898 (N.D. Ill., 2001) 

A. Lack of Business Justification  

 

The defendants had no measurable risk of liability from providing the escrow accounts: 

 

“30A C.J.S. Escrows § 8, page 991, states in pertinent part as follows: 

b. Liabilities 

        A depositary is liable for a breach of the duties assumed by him under the terms of the escrow 

contract. 

        The liability of a depositary or escrow holder is both fixed and limited by the contract under 

which he undertakes to perform the impartial function of stake-holder. So, a depositary is not liable 

for failure to comply with instructions or provisions of a contract between the depositors to which 
he has not assented and is not bound. On the other hand, if he violates duties assumed under the 

terms of the escrow contract or instructions, he is liable in damages for the loss suffered thereby, 

unless it appears that his wrongful act has been ratified by the injured party. He is liable for his 

negligence, as in caring for the property deposited with him, or for breach of duty of good faith 
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toward the depositor in personally acquiring such property at an inadequate price, or for conversion 

in delivering escrows in violation of the escrow agreement as discussed infra § 11; and he may be 

compelled to deliver the instrument to the grantee or obligee where the latter has complied with all 

the conditions of the escrow, infra § 15. 

        Generally, no liability attaches for the depositary's failure to do something not required 

by the terms of the escrow, or for a loss incurred while obediently following the escrow 

instructions without neglect or fraud. Also, a depositary is not liable for failure to inquire 

concerning the authority of an agent of certain of the parties making the deposit; . .. (Footnotes 

omitted)” [ Emphasis added] 

 

Federal Deposit Ins. v. First Nat. Bank and Trust, 496 F.Supp. 294 at 296-297 (W.D. Okl., 1980). 

 In addition to clearly established legal authorities severely limiting or excluding liability to escrow 

agents, the escrow agreement adopted by US Bank expressly indemnified the escrow agent against all 

liability: 

“5. Indemnification 

 

  Seller and Purchaser jointly and severally agree to indemnify and save the Escrow Agent harmless 

from all loss, cost, damages, fees and expenses, including, but not limited to attorney's fees suffered 

or incurred by the Escrow Agent as a result thereof.” 

 

 Exb. 9 Escrow contract article 5. 

 

B. The Falsehood of the Reason Given For Not Performing 

 The complaint details the misrepresentation of the defendants that the USA PATRIOT Act 

prevented from performing the contract and required their breach. The tape recording of US Bank officials 

reveals the USA PATRIOT Act was the reason given (later recorded and written communications 

demonstrate the defendants sought to deny they had used the USA PATRIOT Act as a pretext for not 

performing).  

The falsehood is independently demonstrable for each of the following reasons; 1) the  “know 

your customer” reporting requirements contemplated under the act were not a barrier but a mere reporting 

mechanism; 2) the applicability of any reporting requirements to a domestic trust or escrow account was 

speculative at the time the reason was given; and 3) the US Treasury Department which is responsible for 

regulating banks had published it was delaying implementation of the USA PATRIOT Act to banks. 

The May 2005 United States Government Accountability Office Report to Congressional Requesters 

entitled “USA PATRIOT ACT Additional Guidance Could Improve Implementation of Regulations 

Related to Customer Identification and Information Sharing Procedures” (GAO-05-412 USA Patriot Act) 

20 reveals that regulations for Customer Information Procedures (“CIP”) did not even get issued or enacted 
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till October of 2003 a year after US Bank and US Bancorp breach of the contract to provide escrow 

accounts on the false pretext that the “know your customer” provisions of the USA PATRIOT Act the CIP 

procedures prevented escrow account deposits: 

 

“Since February 1 and October 1, 2003—when financial institutions were to be in compliance with 

regulations for sections 314 and CIP of the PATRIOT Act, respectively—banking, securities, and 

futures regulators and SROs  

issued examination guidance and trained examiners to assess firms for compliance with both 

provisions. The five banking regulators jointly issued guidance for CIP and section 314. The SEC 

and the securities SROs we reviewed issued final guidance for both provisions individually, and the 

futures SROs we reviewed issued final guidance jointly in February 2004 through the Joint Audit 

Committee—a consortium of futures exchanges. NFA updated and issued its guidance by October 

2003 for both provisions. All federal financial regulators and SROs continue to update staff on 

changes to examination procedures and have trained examiners to assess firms for compliance with 

CIP and section 314. All Financial Regulators and SROs Have Issued Final Guidance and 
Procedures for CIP and Section 314 and The banking regulators jointly issued guidance and 

procedures for section 314 on October 20, 2003, and for CIP on July 28, 2004. Although banking 

regulators did not issue final examination guidance for CIPs until several months after the 

regulations took effect, examiners were assessing firms’ CIPs using draft or interim guidance 

beginning in October 2003.” 

 

 GAO-05-412 USA Patriot Act at pg. 28 http://www.gao.gov/new.items/d05412.pdf 

 Ed Higgens, a Senior Vice President and attorney acting for US Bancorp’s Chief Financial Officer 

Andrew Cesere also stated in a taped phone conversation with the plaintiff that he saw no way that the 

know your customer provision of the USA PATRIOT Act would apply to the plaintiff’s escrow accounts or 

prevent the plaintiff from receiving the escrow accounts, line of credit, clearing and settlement services. 

Exb. 17 Ed Higgens recording. 

The USA PATRIOT Act reason provided by US Bank and US Bancorp was a false pretext but is 

further demonstrable as intentional fraud because the plaintiff supplied the defendants with information 

about the inapplicability of the USA PATRIOT Act and also sought to correct any problems causing the 

repudiation in order to preserve performance. Exb 12 Becky Hainje voice mail. 

IV. Emails, Escrow Agreement, Loan Application Written Contracts Per Missouri Law  

 

Under Missouri Statute of Frauds law, the contract itself need not be in writing; a memorandum of 

the contract is sufficient. See Weil Clothing Co. v. National Garment Co., 148 S.W.2d 586, 594 

(Mo.App.1941) (quoting Carter v. Western Tie & Timber Co., 170 S.W. 445, 446 (Mo.App.1914)). The 

memorandum need not be a single document but may comprise several writings that, in combination, 

supply the essential terms. Bayless Bldg. Materials Co. v. Peerless Land Co., 509 S.W.2d 206, 211 
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(Mo.App.1974). Even if only one of the documents is signed, the requirement is satisfied as long as one 

document refers to the other, or their contents clearly show they are related. See Mayer v. King Cola Mid-

America, Inc., 660 S.W.2d 746, 748 (Mo.App.1983). 

The email exchange led to the Escrow Memorandum to be a signed contract: 

“Under the statute of frauds, the writing evidencing a contract of the character of that here involved 

is not required to be signed contemporaneously with the making of the contract itself.” 

 

Gate City Nat. Bank v. Elliott, 181 S.W. 25 at 28 (Mo., 1915). 

The contract itself need not be in writing; a memorandum of the contract is sufficient. See Weil 

Clothing Co. v. National Garment Co., 148 S.W.2d 586, 594 (Mo.App.1941) (quoting Carter v. Western 

Tie & Timber Co., 170 S.W. 445, 446 (Mo.App.1914)). The memorandum need not be a single document 

but may comprise several writings that, in combination, supply the essential terms. Bayless Bldg. Materials 

Co. v. Peerless Land Co., 509 S.W.2d 206, 211 (Mo.App.1974). Even if only one of the documents is 

signed, the requirement is satisfied as long as one document refers to the other, or their contents clearly 

show they are related. See Mayer v. King Cola Mid-America, Inc., 660 S.W.2d 746, 748 (Mo.App.1983). 

Although the signature requirement may be met with initials, Kamada v. RX Group Ltd., 639 S.W.2d 146, 

148 (Mo.App.1982), they must be affixed with the intent to authenticate the writing as that of the signer, 2 

E. Farnsworth, Farnsworth on Contracts § 6.8, at 144 (1990); Restatement (Second) of Contracts § 134 

(1981).  

The escrow contract attachment approved by Brian Kabbes ( Exb. 9) as well as the email of Brian 

Kabbes ( Exb. 6) approving the escrow contract for sending to the first round of Medical Supply Chain, 

Inc. candidates both meet the Missouri requirements for a signed document: A signature may appear 

anywhere in the document and may be typed, printed, or stamped, as well as written. [emphasis added] 

Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 236, 182 S.W. 1036 at 

1039 (1916). See also Venable v. Hickerson, Phelps, Kirtley & Associates, Inc., 903 S.W.2d 659 at 662 

(Mo. App.W.D., 1995). 

A. The Signature of Vice Pres. Brian J. Kabbes for the US Bank Trust Department  

Throughout this tragic litigation from 2002 forward (the plaintiff estimated 40,000 Americans die 

each year his company is kept out of the market for hospital supplies, US Bancorp’s co-conspirator General 

Electric has estimated publicly that 50,000 Americans die in hospitals unnecessarily each year because 
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healthcare information technology companies are kept out of the market) , the defendants have asserted 

there was no written escrow agreement and that the escrow agreement was not signed. Missouri state 

attorneys practicing in the Kansas District court repeatedly asserted the agreement was not signed and 

repeatedly sought dismissals before discovery and before evidence can be presented that there were 

writings and that the writings were signed. The defendants’ counsel continues this assertion even though 

the issue has been clearly resolved and the writings described in the plaintiff’s complaints and pleadings 

meet the Missouri statute of frauds signature requirement: 

“The Dinuba case indeed holds that the signature of the party to be charged under the statute of 

frauds is not confined to the actual subscription of his name. Dinuba, 182 S.W. at 1039. Rather, the 

name of the party to be charged may be either in writing or in print, or by stamp upon the 

memorandum. Id.” 
 

Venable v. Hickerson, Phelps, Kirtley & Associates, Inc., 903 S.W.2d 659 at 662 (Mo. App.W.D., 

1995). 

The issue of whether a printed name caused to be affixed to a document with the intention 

evidenced by Brian J. Kabbes October 8, 2002 email ( Exb. 6)  doing the same to finalize the document of 

the Escrow agreement and enable the agreement to be sent to Medical Supply Chain, Inc.’s first round of 

candidates has been clearly established in Missouri from 1915 onwards: 

“But it is said the memorandum is not even signed by the brokerage company. It is true no formal 

signature appears to be affixed thereto, but this is unimportant, in view of the fact that the name of 

the broker — that is, the Rosen-Reichardt Brokerage Company — is printed on the heading of the 

memorandum, and defendant's name is clearly written by the broker therein in typewriting as the 

purchaser. The signature required by the statute is not confined to the actual subscription of his 

name by the party to be charged, as is said by Mr. Benjamin on Sales (6th Ed.) § 256. Indeed, the 

name of the party to be charged may be either in writing or in print, or by stamping the name upon 

the memorandum. Moreover, it may be in the body of the writing or at the beginning or at the end of 

it. 

        "But when the signature is not placed in the usual way at the foot of the written or printed 
paper, it becomes a question of intention, a question of fact to be determined by the other 

circumstances of the case, whether the name so written or printed in the body of the instrument was 

appropriated by the party to the recognition of the contract." 

        See Benjamin on Sales (6th Ed.) § 259. Drury v. Young, 58 Md. 549, 42 Am. Rep. 343; 

Browne on Statute of Frauds (5th Ed.) § 356. See, also, Saunderson v. Jackson, 2 Bos. and Puller, 

237. In Clason's Ex'rs v. Bailey, 14 Johns. 486, Chancellor Kent says: 

        "It is a point settled that if the name of a party appears in the memorandum, and is applicable to 

the whole substance of the writing, and is put there by him or by his authority, it is immaterial in 

what part of the instrument the name appears, whether at the top, in the middle, or at the bottom. * * 

* Forms are not regarded, and the statute is satisfied if the terms of the contract are in writing, and 

the names of the contracting parties appear." 
        See, also, Higdon v. Thomas, 1 Har. & G. (Md.) 139, 152. It sufficiently appears that 

defendant's name was written into the memorandum as the purchaser by the Rosen-Reichardt 

Brokerage Company who, according to the evidence, at that stage of the negotiations had, in virtue 

of its function as broker, become the agent of defendant, as well as plaintiff, and was authorized to 
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do so; moreover, that defendant appropriated the name thus written by accepting and retaining the 

memorandum of the sale thus prepared and delivered to it. In the case of Durrell v. Evans, 1 

Hurlstone & Coltman's Rep. 172, a similar memorandum was considered, for there the name of the 

defendant, written by a factor at the head of the memorandum delivered to him, was regarded as a 

sufficient signature by his agent. In that case the memorandum related to the sale by the plaintiff's 

factor of certain hops, and on a cursory reading of the opinion it would seem that the court, through 
laying stress upon the evidence tending to prove the factor was the agent of defendant and 

authorized to sign his name thereto, cast an inference that such evidence was essential in every case. 

What was there said on the question of evidence showing authority in plaintiff's factor to represent 

defendant as well must be considered, however, in connection with the office of the factor, which is 

not in all respects identical with that of a broker. The broker, as before said, is in the first instance 

the agent of one party only — that is, the party who first employs him — but rises to the dignity of 

an agent for both on consummating the negotiations so as to enable him to represent both in 

executing the bought and sold notes. See Bouvier's Law Dictionary, "Brokers." But a factor is an 

agent of his principal only employed to sell goods for a factorage, or commission. See Bouvier, 

"Factor." With this distinction in mind, it is clear that the language of the court employed in Durrell 

v. Evans, supra, touching the matter of the evidence essential to show the authority of the factor to 

write the defendant's name in the heading of the memorandum as a purchaser of the hops, is to be 
treated as beside the instant case, for here the broker possessed the essential authority employed in 

virtue of his calling — that is, the authority is implied in law. We regard the memorandum as 

sufficient under the statute of frauds, in that the broker possessed authority to represent defendant as 

well as plaintiff.” 

 

Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 236, 182 S.W. 

1036 (1916). 

B. E-Mail Contracts Under Missouri Statute of Frauds Intern. Casings Group 

The plaintiff asserted the legal basis under the E-Sign electronic signatures act as it applies to 

contracts formed via email or subject to the Missouri Statute of Frauds for seeking a preliminary injunction 

in 2002 against the defendants and a declaratory judgment in advance of the breach and injury based on the 

November 28, 2000 writings of Patrick A. Randolph, Jr., Professor of Law , UMKC School of Law in his 

postings to the LISTSERVE for the Real Estate Brokers Discussion Group (Exb??) and cited in 2002 and 

2003 by the plaintiff. 

The plaintiff believes the issues of whether a Missouri contract was formed via email and whether 

it meets the requirements of Missouri’s Statute of Frauds has been dispositively resolved by The Honorable 

Nanette K. Laughrey, United States District Judge for the Western District of Missouri in Intern. Casings 

Group v. Premium Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005). To aid the parties in settling 

this matter and since the Hon. Carlos Murguia produced no written memorandum or findings of fact in 

either of the plaintiff’s 2002 hearings seeking preliminary injunction, the plaintiff is incorporating the 

relevant analysis from Hon. Nanette Laughrey’s opinion at length and with the page numbers marked: 
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“Considering the evidence presented at the preliminary injunction hearing, the Court 

concludes that a jury is likely to find that the parties intended that their agreement be reduced to 

writing as a memorialization. They did not intend the writing to be a condition precedent to the 

formation of the contract. Pummill's e-mail on June 7, 2004, said that everything looked fine except 

two things. Sanecki then agreed to PSF's proposal concerning those two things. The parties then 

implemented the new pricing structure which was the major stumbling block to the formation of the 
contract. In his June 21 e-mail, Pummill says that "we" will mark up the contracts to conform to the 

agreement and PSF was then to send them to ICG. At no time does Pummill say "I" will mark them 

up and then give them to Manley for his approval, and if Manly approves them, we will send them 

to you. There is nothing in the communications or the actions of the parties that suggest that no 

contract was formed until the paper documents were formally signed by both Sanecki and Manly. 

See Hunt v. Dallmeyer, 517 S.W.2d 720, 724 (Mo.Ct.App.1974) (where there is an intent by the 

parties not to be bound by the oral contract but only by a later prepared and signed written contract, 

such an intention must be specifically understood in the original agreement). 

        Nor is there objective evidence to indicate that Pummill did not have the authority to 

enter into the agreement on behalf of PSF. The evidence strongly suggests that he had authority to 

bind PSF. While there is evidence that suggests that Sanecki did not want to make repairs required 

by the terms of the agreement until there was a writing, this does not mean that the parties 
Page 872 

intended the written documents be a condition precedent to the formation of a contract. 

Sanecki was obviously concerned about making the repairs on the defendant's property in the event 

that PSF attempted to backtrack on its agreement. It was also a minor issue in comparison to the 

implementation of the new pricing structure which was done as of June 28, 2004. It is probable that 

a jury will find that a written document with a formal signature was not a condition precedent to the 

formation of the contract. 

 

        2. Statute of Frauds 

 

        Because this dispute involves a contract for the sale of goods in excess of five hundred 
dollars, it must satisfy the Statute of Frauds or one of the exceptions to it. Mo.Rev.Stat. § 400.2-201 

(applying the Statute of Frauds to contracts exceeding five hundred dollars). PSF contends that the 

Statute of Frauds has not been satisfied because the agreement was not in writing and was not 

signed. ICG contends that the April 27, 2004, documents and the e-mails between Pummill and 

Sanecki satisfy the writing and signature requirements of the Statute of Frauds. 

       The Statute of Frauds has two requirements relevant to this dispute. See Mo.Rev.Stat. 

§ 400.2-201. The writing must evidence a contract for the sale of goods and "it must be `signed,' a 

word which includes any authentication which identifies the party to be charged...." Howard 

Construction Co. v. Jeff-Cole Quarries, 669 S.W.2d 221, 226 (Mo.Ct.App.1983); also see Sedmak v. 

Charlie's Chevrolet, Inc., 622 S.W.2d 694, 699 (Mo.Ct.App.1981); Vess Beverages, Inc. v. 

Paddington Corp., 886 F.2d 208, 213 (8th Cir.1989). 

 
        a. Written Contract for the Sale of Goods 

 

        As previously indicated, the Court has concluded that it is probable that the e-mail 

exchange between Sanecki and Pummill and the written contracts sent by Sanecki on April 27, 

2004, established a contract which contained all the essential terms of the parties' output agreement 

for the Milan and Clinton facilities. 

        The fact that the terms of the agreement are contained in separate documents does not 

prevent compliance with the Statute of Frauds. To satisfy the Statute of Frauds, the writing "may 

comprise several writings that, in combination, supply the essential terms." Vess Beverages, Inc. v. 

Paddington Corp., 941 F.2d 651, 654 (8th Cir.1991) (applying Missouri law). The content of the e-

mails establishes that the document sent by Sanecki on April 27, 2004, were part of the negotiated 
terms, as were the terms specifically resolved by the e-mails. Therefore, it is probable that ICG will 

convince the jury that the documents sent by Sanecki on April 27, 2004 and the parties' subsequent 

e-mail communications establish a binding written contract for the sale of goods that contain all the 

essential terms. 
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        b. The Signature 

 

        The more difficult question is whether the writings which evidenced the sale of goods 

were signed. The answer depends on the definition of "signature" in the context of the UCC. 

        The UCC's definition of "signed" includes "any symbol executed or adopted by a 
party with present intention to authenticate 
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a writing." Mo.Rev.Stat. 400.1-201(39). The Comment to the UCC's definition states: 

        The inclusion of authentication in the definition of `signed' is to make clear that as the 

term is used in this Act a complete signature is not necessary. Authentication may be printed, 

stamped or written; it may be by initials or by thumbprint. It may be on any part of the document 

and in appropriate cases may be found in a billhead or letterhead. No catalog of possible 

authentications can be complete and the court may use common sense and commercial experience in 

passing upon these matters. 

        Id. at Cmt. ¶ 39. 

        Missouri has also adopted the Uniform Electronic Transactions Act ("UETA"). See 

Mo.Rev.Stat. §§ 432.200-432.295. The UETA applies to Missouri's UCC provisions that govern the 
Statute of Frauds and the UETA defines an electronic signature as, "An electronic sound, symbol, or 

process attached to or logically associated with a record and executed or adopted by a person with 

the intent to sign the record." Mo.Rev.Stat. § 432.205(8). Moreover, the UETA states, "If a law 

requires a signature, an electronic signature satisfies the law." Mo.Rev.Stat. § 432.230(4). Hence, 

although Pummill's and Sanecki's signatures were electronic, they satisfy the signature requirement 

of the UCC's Statute of Frauds, so long as each had the present intention to authenticate the 

document. 

        There is overwhelming evidence that Sanecki's and Pummill's e-mails are authentic 

and that the information contained in them was intended by each to accurately reflect their 

communications with the other. Although they do not all contain a typed name at the bottom of the 

e-mails, each e-mail contains a header with the name of the sender. Given the testimony at the 
preliminary hearing, it is clear that Sanecki and Pummill, by hitting the send button, intended to 

presently authenticate and adopt the content of the e-mails as their own writing. This is enough to 

satisfy the UCC given the breadth of its definition of signature, as well as the UETA which 

specifically refers to a "process attached to or logically associated with a record." 

        Furthermore, the purpose of the UCC is to prevent fraud. See 73 AM. JUR. 2D Statute 

of Frauds § 425. In this case, there is no dispute about the content or authenticity of the parties' 

communications. Therefore, neither fraud nor perjury is a concern. Indeed, it would be contrary to 

the purpose of the UCC to permit a party to negotiate all the terms of an agreement, do so in a way 

which accurately records their negotiations and agreement, but then permit the party to escape 

responsibility for its promises because a piece of paper with a handwritten signature has not been 

produced. See 73 AM. JUR. 2D Statute of Frauds § 468 ("The courts do not tolerate the use of the 

statute 
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of frauds to enable one to take advantage of a person's own wrong and it ought not to be 

used as a means to allow persons who have made a promise to circumvent their obligations."). 

        The Court's finding that an electronic signature in an e-mail satisfies the Statute of 

Frauds is supported by the developing case law. See Cloud Corp. v. Hasbro, Inc., 314 F.3d 289 (7th 

Cir.2002); Roger Edwards, LLC v. Fiddes & Son, Ltd., 245 F.Supp.2d 251 (D.Me.2003); Central 

Illinois Light Co. v. Consolidation Coal Co., 235 F.Supp.2d 916, 919 (C.D.Ill.2002); 

Commonwealth Aluminum Corp. v. Stanley Metal Association, 186 F.Supp.2d 770, 774 

(W.D.Ky.2001); Rosenfeld v. Zerneck, 4 Misc.3d 193, 776 N.Y.S.2d 458 (N.Y.Sup.2004); Shattuck 

v. Klotzbach, 2001 WL 1839720, No. 011109A (Mass.Super. Dec. 11, 2001); Amedisys, Inc. v. JP 

Morgan Chase Manhattan Bank (In re National Century Financial Enterprises, Inc.), 310 B.R. 580, 
595 (Bankr.S.D.Ohio 2004). 

        Commentators have also suggested that an e-mail "signature" is sufficient to satisfy 

the Statute of Frauds provision in the UCC. 12 ANDERSON ON THE COMMERCIAL CODE § 

106:6ES (explaining that a valid signature includes "a name as part of an e-mail ... if the requisite 
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intention is present."); Richard Allan Horning, Has Hal Signed A Contract: The Statute of Frauds in 

Cyberspace, 12 SANTA CLARA COMPUTER & HIGH TECH. L.J. 253 (August 1996); Jean 

Braucher, Rent-Seeking and Risk-Fixing in the New Statutory Law of Electronic Commerce: 

Difficulties in Moving Consumer Protection Online, 2001 WIS. L. REV. 527 (2001); Steven 

Domanowski, E-Sign: Paperless Transactions in the New Millennium, 51 DEPAUL L. REV. 619 

(Winter 2001). 
        PSF has cited Toghiyany v. AmeriGas Propane, Inc., 309 F.3d 1088, 1090-91 (8th 

Cir.2002), for the proposition that an e-mail cannot satisfy the signature requirement of the Statute 

of Frauds. In Toghiyany, the Eighth Circuit held that a contract was not enforceable because it 

lacked a durational term. The court also said the following: 

        Furthermore, the documents constituting the contract must be signed, or, in the 

alternative, one document must be signed, so long as the others are significantly related to it. Vess 

Beverages, 941 F.2d at 654. An enforceable contract cannot be inferred from the writings supplied 

by the parties in this case because the writings — various e-mails and draft agreements — neither 

contain the essential durational element nor are signed. Id.; see also Kansas City Power & Light Co. 

at 1003. 

        Id. The cases cited by the Eighth Circuit Toghiyany, Vess Beverages, Inc. v. 

Paddington Corp., 941 F.2d 651 (8th Cir.1991), and Kansas City Power & Light Co. v. Burlington 

N. R.R. Co., 707 F.2d 1002 (8th Cir.1983), do not deal with the electronic signature issue nor does 

the court explain why it concludes that the e-mails are not signed. So while Toghiyany "tugs the 

other way," Cloud, 314 F.3d at 296, the Court does not believe it precludes the decision reached 

today in this case. Significantly, the UCC's definition of "signature" did not apply in Toghiyany 

because the sale was not governed by the UCC. Second, Toghiyany was decided before the 

enactment of the Missouri UETA which was passed in 2003 — one year after the Eighth Circuit 

issued its opinion in Toghiyany. The UETA, therefore, best reflects Missouri's law at the time these 

e-mails were exchanged. Third, in General Trading Int'l, Inc. v. Wal-Mart Stores, Inc., 320 F.3d 831 

(8th Cir.2003), another panel of the Eighth Circuit suggests but does not explicitly state that an e-

mail can satisfy the Statute of Fraud's signature requirement. See Cohen, Henning & Rusch, The 

Frontiers of Article 2: Software Contracts, Rolling Contracts, and Electronic 
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Commerce in Goods, SK038 ALI-ABA 1, 10 (December 9-11, 2004). Like Toghiyany, 

General Trading was decided on other grounds so the current status of the UCC and electronic 

signatures is unclear in the Eighth Circuit. 

        PSF also argues that the Missouri and North Carolina UETA do not apply to 

Pummill's e-mails because the Acts require that the transactions are between "parties each of which 

has agreed to conduct transactions by electronic means." Mo.Rev.Stat. 432.220(2).14 In determining 

whether the parties have agreed, the Court may look to "context and surrounding circumstances, 

including the parties' conduct." Id. The Court has done so and concluded that a fact finder will 

probably infer from the objective evidence that the parties agreed to negotiate and eventually reach 

the terms of an agreement via electronic mail based on their ongoing e-mail negotiations during all 

of 2003 and the beginning of 2004. Moreover, the parties' continued performance after the new 
pricing structure took effect on June 28, 2004, demonstrates they intended to reach an agreement via 

the June 2004 e-mails. 

        Furthermore, in determining whether PSF agreed to "conduct transactions by 

electronic means," the Court looks to whether Pummill intended to authenticate the writing — not 

whether he subjectively intended to enter into a contract. In Vess Beverages, the court rejected the 

argument that an individual authenticated his meeting notes when he created an attendance list for 

the meeting and included his own initials among the initials of the other attendees. 941 F.2d at 655. 

The court stated, "the signature need not be legally effective assent to the contract, but the signer 

must sign with the intent to indicate that the document is his." Id. The court further stated, "Lest 

there be any confusion, we emphasize that the standard is whether the party to be charged signed the 

writing with intention to authenticate the writing. Although one who signs a writing with intent to 
assent to its terms or to authenticate that an agreement exists fulfills the signature requirement in so 

doing, neither of these latter two types of intent is necessary to satisfy the Statute of Frauds." Id. at 

n. 5. Thus, in determining whether Pummill had the "present intention to authenticate" his June 2004 

e-mails, the Court has considered whether Pummill intended to verify that the e-mails were his 
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communications — not whether Pummill's e-mails manifested a subjective intent to formalize in 

writing a binding contract. To find otherwise would undermine the objective theory of contracts 

which Missouri follows.” 

 

Intern. Casings Group v. Premium Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005). 

The August 8, 2006 Missouri State Court of Appeals opinion of Hon. Robert G. Ulrich, Hon. 

Joseph M. Ellis, and Hon. Ronald R. Holliger in Crestwood Shops, L.L.C. v. Hilkene, No. WD 65694 (Mo. 

App. 8/8/2006) has confirmed the US District court’s resolution in Intern. Casings Group of Missouri 

Statute of Fraud’s application to contracts formed or modified through email. The plaintiff also 

incorporates  relevant  analysis at length for the benefit of the parties omitting some of the facts at the 

“***”: 

“In the third point relied on, Churchill and Ms. Hilkene argue that the trial court erred in concluding 

that Ms. Hilkene's March 17, 2005, email satisfied the Statute of Frauds as a signed writing. They 

assert that the trial court erroneously applied the law because the parties had not agreed to conduct 

Lease transactions by electronic means. 

        None of the parties dispute that because the Lease was for a term of five years, it was within 

the purview of the Statute of Frauds. §§ 432.010, 432.060.9 Thus, like the Lease itself, the 

termination of the Lease must also be in writing to comport with the Statute of Frauds. Id. This is 

also not disputed by the parties. The trial court relied upon the Uniform Electronic Transactions Act 

(UETA), section 432.200 et seq.,10 to conclude that Ms. Hilkene's March 17, 2005, email to 

Crestwood was a signed writing comporting with the Statute of Frauds. The UETA gives legal 

effect to contracts formed by electronic record, but its application is limited to transactions where all 
the parties to the agreement have agreed to conduct transactions by electronic means. § 432.220.2. 

Section 432.220.2 states: 

        Sections 432.200 to 432.295 apply only to transactions between parties each of which has 

agreed to conduct transactions by electronic means. Whether the parties agree to conduct a 

transaction by electronic means is determined from the context and surrounding circumstances, 

including the parties' conduct. 

        Ms. Hilkene argues in this third point that her March 17, 2005, email does not qualify as a 

signed document under the Statute of Frauds because the parties did not agree to conduct 

transactions by electronic means… 

*** 

        Ms. Hilkene also states that the Lease and an amendment to the Lease were executed by her on 

behalf of Churchill. She observes that the emails between her and Crestwood or its agents were 
signed by her, but not explicitly on behalf of Churchill. All of this, she asserts, is evidence that the 

parties did not agree to conduct transactions via email. 

        The trial court made the following relevant findings of fact: 

        Ms. Hilkene created a barrage of email demands and inquiries, directed at Mr. Padon. 

        Ms. Hilkene complained that Mr. Padon had sent a certified letter, thus wasting time, and stated 

that she preferred to have all communication made in writing. She established a clear pattern and 

preference for communicating with Mr. Padon by email. 

        Both parties agreed to conduct transactions by electronic means. Based on the context and 

surrounding circumstances, the parties were in full agreement on their intention to conduct 

transactions by email. 

        The trial court also made the following relevant conclusions of law: 
        The offer conveyed by email, and the acceptance conveyed by certified mail, constituted a 

valid contract to terminate the lease. The two documents satisfy the requirements of the Statute of 

Frauds. 
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        The March 17, 2005, email from Ms. Hilkene to Mr. Padon satisfied the requirements of the 

Uniform Electronic Transactions Act. Ms. Hilkene's email was a valid written offer. 

        Several pieces of evidence admitted at trial support the trial court's findings and conclusions. In 

an email Mr. Padon sent to Ms. Hilkene on March 1, 2005, he stated: "Because of the accusations 

voiced during our meeting last Friday, I would prefer to have my correspondence with you in 

writing, which unintentionally delayed my response to you because I need to be in my office to 
email." Ms. Hilkene responded with an email stating: "I prefer not to call you, and have been 

advised to have all communications with you in writing." 

        Ms. Hilkene acknowledges this evidence, but claims it only evidences an agreement to 

communicate or correspond via email. It does not, she asserts, manifest an agreement to conduct 

transactions via email. In her March 17, 2005 email, sent at 3:50 p.m., Ms. Hilkene stated: "I will be 

on email only." This is the email in which Ms. Hilkene made the offer to terminate the Lease, which 

Crestwood subsequently accepted. In this email, Ms. Hilkene makes her offer and states that she is 

available only through email. By accepting the offer, Crestwood agrees that such an offer, a 

transaction, may be done through email. This is substantial evidence that the parties agreed to 

transact business via email. 

        Section 432.220.2 requires the trial court to examine the "context and surrounding 

circumstances, including the parties' conduct" in determining whether the parties agreed to conduct 
transactions by electronic means. As noted above, the parties communicated primarily through 

email. They explicitly agreed to communicate only in writing. Further, Ms. Hilkene complained 

when Crestwood communicated with her via a certified letter because the letter took two days to 

reach her. She demonstrated a preference for email because of its speed. Moreover, she conveyed 

her offer to terminate the contract via email and stated that she could only be reached through the 

use of email. The trial court found that this evidence was the manifestation of an intent to conduct 

business through email. Deference is given to a trial court's findings of fact. Moore, 136 S.W.3d at 

164. The trial court's findings and conclusions are not error. 

        Point denied. 

Point IV 

        In the fourth point relied on, Churchill and Ms. Hilkene argue that the trial court erred in 
concluding that the March 17, 2005, email constituted an offer to rescind the Lease between 

Churchill and Crestwood. They assert that the trial court erroneously applied the law to the facts 

because the trial court failed to consider whether the surrounding circumstances, the method of 

communications, and the language used supported its finding. Instead of an offer, they claim that the 

March 17, 2005, email was an attempt to continue negotiations under the terms of the Lease as 

illustrated by the surrounding circumstances, the method of communications, and the language 

used.” 

 

Crestwood Shops, L.L.C. v. Hilkene, No. WD 65694 (Mo. App. 8/8/2006) (Mo. App., 2006). 

V. The Loan Contract Was in Writing And Breached 

 The plaintiff’s complaint describes the complete set of express agreements between the parties and 

how they were breached. The defendants do not discuss the loan contract (in possession of the defendants) 

which was in writing and was breached, the plaintiff never received a rejection of the credit agreement or 

any funds: 

“In this case, appellee's employee made an offer to process a loan for appellant which Frey 

accepted by submitting an application in September 1995. The bank's employee had told appellant 

that it would take five days to process the loan. 
In our view, when appellee received the last requested documentation in October, it had a duty 

to complete the process within or close to the five day time frame. Since appellee took more than 

one and a half months to issue a commitment letter, this establishes on its face that a breach of the 

initial loan processing agreement occurred in early November 1995. 
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In addition, the commitment letter constituted a second offer by the bank which was also 

accepted by appellant, establishing another contract.” 

 

Toledo O.J., Inc. v. Fifth Third Bank, 2001 OH 4008 at ¶¶ 28,29, 30 (OHCA, 2001). 

 

VI. Duty of Good Faith and Fair Dealing Breached Under Missouri Law  

 

Each intentional misrepresentation by the defendants to courts, to government officials, to the 

media and to US Bancorp shareholders for the purpose of preventing the plaintiff from enforcing his 

contract and realizing the benefits of his bargain capitalizing his entrance into the hospital supply market or 

having the foreseeable effect thereof is a breach of the contract between the parties under the Uniform 

Commercial Code adopted by Missouri:   

“The Act renders as the general definition of the term [§ 400.1-201]: 
Subject to additional definitions contained in the subsequent articles of this chapter which are 

applicable to specific articles or parts thereof, and unless the context otherwise requires, in this 

chapter: 

        (19) "Good faith " means honesty in fact in the conduct or transaction concerned. [original 

emphasis] 

        The early drafts and versions of the general definition of good faith imposed the duty that 

contractors observe the reasonable commercial standards of the business or trade involved. 

Farnsworth, Good Faith Performance and Commercial Reasonableness Under the Uniform 

Commercial Code, 30 U.Chi.L.Rev. 666, 673 (1963). The deletion of that component from the 

definition of the general obligation of good faith--and the absence of any other definition of the duty 

in acceleration of performance § 400.1-208--confines and delimits the reciprocal obligation of good 
faith between Rigby and Boatmen's Bank and Bancshares to the practice of honesty in fact, 

whatever the unreasonableness of that conduct by any commercial standard. Consolidated Public 

Water Supply District No. C-1 v. Farmers Bank, 686 S.W.2d 844, 851[10-12] (Mo.App.1985).” 

“The Restatement (Second) of Contracts 205 provides that even though an actor believes that his or 

her conduct is justified, he or she will violate the obligation of good faith in performance if he or she 

engages in subterfuges and evasions. See id. at cmt. a (quoted in Foseid, 197 Wis. 2d at 796).” 

 

Bank One Milwaukee v. Williams Bay Trading Co. at ¶30(Wis. Ct. App., 2000). See also Betterton 

v. First Interstate Bank of Arizona, 800 F.2d 732 (8th Cir.1986) (UCC duty of good faith as a contractual 

remedy); K.M.C. Co., Inc. v. Irving Trust Company, 757 F.2d 752, 759 (6th Cir.1985) (good faith is 

implied in every contract and this includes a financing agreement; questions of fact should be resolved by 

jury decision); Native Alaskan Reclamation and Pest Control, Inc. v. United Bank of Alaska, Alaska, 685 

P.2d 1211 (1984). 

Rigby Corp. v. Boatmen's Bank and Trust Co., Mo.App., 713 S.W.2d 517, 527 (1986) (in 

discussion of good faith from reasonable commercial standards of the trade involved to characterization as 

honesty in fact). The plaintiff’s complaint describes conduct of the defendants dishonestly stating a false 

reason to the plaintiff for failing to perform the contract to provide escrow accounts. 
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"an allegation of a breach of the implied covenant of good faith cannot stand alone as a separate 

cause of action from a breach of contract claim * * *." Interstate Gas Supply, Inc. v. Calex Corp., 

Franklin App. No. 04AP-980, 2006-Ohio-638, ¶98. Accord Wauseon Plaza L.P. v. Wauseon 

Hardware Co., 156 Ohio App.3d 575, 2004-Ohio-1661, 807 N.E.2d 953, ¶52. In essence, a claim 

for breach of contract subsumes the accompanying claim for breach of the duty of good faith and 

fair dealing.” 
 

Krukrubo v. Fifth Third Bank, 2007 Ohio 7007 at 8-9 (Ohio App. 12/27/2007), 2007 Ohio 7007 

(Ohio App., 2007). 

“We conclude that under the expansive definition of bad faith found in Foseid, Bank One's actions, 

at best, constitute "evasion of the spirit of the bargain, lack of diligence and slacking off," see 197 

Wis.2d at 796, and at worst, amount to "willful rendering of imperfect performance [or] interference 

with or failure to cooperate in the other parties performance," see id.” 

 

Bank One Milwaukee v. Williams Bay Trading Co. at ¶32(Wis. Ct. App., 2000). 

 
The Defendants’ Participation in The General Electric Company attempt to avoid honoring a 

separate contract to replace the escrow funds with a real estate violated good faith. 

“Restatement (Second) of Contracts § 205 (1979). This duty "translates into an `implied term' or 

condition of the contractual arrangement. `Good faith performance or enforcement of a contract 

emphasizes faithfulness to an agreed common purpose and consistency with the justified 

expectations of the other party.'" (Citations omitted.) Cadle Co., supra at 366, 771 N.E.2d 179. 

Good faith and fair dealing is the understanding between the parties "that neither party shall do 

anything that will have the effect of destroying or injuring the right of the other party to receive the 

fruits of the contract" (citations omitted). Anthony's Pier Four, Inc., supra at 471-472, 583 N.E.2d 
806. 

        As in Anthony's Pier Four, Inc., a number of the positions and actions taken by the Bank were 

designed to force financial concessions from Tufankjian and injured his right to receive the fruits of 

the contract. The Bank played an essential role in financing the proposed purchase of the dealership, 

both in providing financing directly and in its assistance in obtaining the SBA loan. The Bank knew 

of Tufankjian's reliance on its advice and expertise and used that reliance in an attempt to force 

Tufankjian to "sweeten the deal." Anthony's Pier Four, Inc., supra at 473, 583 N.E.2d 806. 

        The Bank wished to improve upon the deal by including floor-plan financing or obtaining a 

higher interest rate. Despite Tufankjian's ongoing refusal to accept the Bank's floor-plan financing 

proposals, the Bank kept making them. See note 4, supra. 

        At various turns the Bank conducted itself in a manner at odds with Tufankjian, and that 

conduct obstructed the performance required by the commitment letter. The Bank officer presented 
Tufankjian in a negative light at the SSEDC meeting, denigrating his ability to repay the loan; the 

appraisal, which was the Bank's responsibility to obtain, was not completed on time, and the Bank 

required the use of an out-of-State, more expensive appraiser rather than a local, less expensive one. 

Once the Bank refused to guarantee the interest rate for the SBA portion of the loan, and as 

Tufankjian's position grew more desperate, the Bank indicated it would lend him all of the money 

for the dealership, but only at the rate of 7.5 percent with floor-plan financing or at 9.5 percent 

without the floor-plan financing. There was also evidence that the Bank wished to abort the loan. 

        The Bank, by its actions, was seeking "`to recapture opportunities forgone on contracting' as 

determined by [Tufankjian's] reasonable expectations" and to secure a better deal from him 

(citations omitted). Anthony's Pier Four, Inc., supra at 473, 583 N.E.2d 806. The jury were 

warranted in finding a breach of the duty of good faith and fair dealing and, therefore, in the 
circumstances of this case, a breach of the contract. Cadle Co. v. Vargas, 55 Mass.App.Ct. at 366, 

771 N.E.2d 179. The judge erred in allowing the Bank's motion for judgment notwithstanding the 

verdict on the breach of contract claim. 
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Tufankjian v. Rockland Trust Co., 57 Mass.App.Ct. 173, 782 N.E.2d 1 at 5-6 (Mass. App., 2003). 

A. Each Misrepresentation of Fact and Law to The Court is a Violation of Duty of Good Faith 

 

 The continuing misrepresentation by the defendants through their agents Shughart, Thompson & 

Kilroy over the executive summary being emailed to US Bancorp Piper Jaffray as a nonsensical or 

irrational assertion that US Bancorp is not responsible for its blatant misconduct of faxing the business plan 

against the confidentiality agreement and transmitting its contents to co-conspirators in the hospital supply 

cartel of Novation LLC has a long history in this litigation. Most recently this fraudulent misrepresentation 

by Shughart, Thompson & Kilroy PC appeared in the defendants’ December 19, 2008 Memorandum in 

Support of Dismissal. However it was brought to the defendants’ attention in 2003: 

April 20, 2003 

 

MR. STEVEN D. RUSE KS #11461 

9225 Indian Creek Parkway 

Overland Park, Kansas 66210 

(913) 451-3355 

(913) 451-3361 (FAX) 

 

 

Dear Mr. Ruse 

 
I call your attention to our April 28th memorandum under separate cover where we address 

your misconduct before the forum. You appear not to have heeded our April 3rd warning against 

deliberate misrepresentation of the factual record where we stated: “This misleading 

argument by the defendants that it was the same intellectual property borders on a 

sanctionable misrepresentation.” Looking back at why Medical Supply is without offices today 

and has lost its creditworthiness and probably the chance to realize its business plan expectations, it 

is clearly because of you and your firm’s failure to provide a professional service to the forum and 

even your client.  

This serious breach cannot be overcome by misrepresenting material facts in written 

pleadings in an attempt to commit fraud upon the court. 

It is my opinion that sanctions will be of little use righting the wrongs Shughart Thomson 

and Kilroy have inflicted upon Medical Supply Chain and the hospitals suffering from monopolized 
supply costs. We will be researching 18 USC § 1503 claims against Jerry Grundhoffer, Andrew 

Cesere and the other defendants who are responsible for the conduct of their attorney agents in this 

matter. 

 

With gravest regards, 

 

Bret D. Landrith #20380  

605 W. Kansas 

Pittsburg, KS 66672 [Emphasis added] 

 

 Exb 19 Letter to Steven Ruse, 4-30-2003. 
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 The intentional fraudulent misrepresentations of factual information to the court, specifically to 

Hon. Judge Carlos Murguia by the defendants US Bank and US Bancorp through their willing agent 

Shughart, Thompson & Kilroy PC and the Shughart, Thompson & Kilroy attorneys Steven D. Ruse, KS 

#11461; Mark A. Olthoff,  KS # 70339; Andrew M. Demarea, KS #16141; and  Jay E. Heidrick KS #20770 

have each been not only a breach of the good faith and fair dealing duty under the contract to provide 

escrow accounts but also a breach of  the fiduciary duty of  a trust account provider in a confidential 

relationship with the plaintiff to provide accurate factual information to assist the plaintiff in resolving his 

claims.  

Steven D. Ruse, KS #11461 and Mark A. Olthoff,  KS # 70339 are in the taped meeting in May  

2003 being orally reminded in addition to the pleadings that a fiduciary duty is the “Sine qu Non” of an 

escrow agency relationships. Exb. 5 May , 2003 Rule 16 conference. 

The plaintiff’s litigation has been continually dismissed by the Hon. Carlos Murguia citing the 

factual misrepresentations of the Shughart, Thompson & Kilroy attorneys Mark A. Olthoff,  KS # 70339 

and Andrew M. Demarea, KS #1614. But for the intentional misrepresentations of US Bank and US 

Bancorp through their agent Shughart, Thompson & Kilroy PC, the plaintiff could have recovered his 

losses and entered the national market for hospital supplies monopolized by Novation LLC, the co-

conspirator of US Bank, US Bancorp, the former Neoforma, Inc. now GHX LLC and General Electric. 

The court would have been reversed on the most recent appeal for adopting Mark A. Olthoff KS # 

70339, and Andrew M. Demarea KS #16141 repeated factual misrepresentations that the elements of the 

plaintiff’s antitrust and racketeering claims were not pled when in fact they were and appeared where the 

table of contents stated they were. The defense counsel were unable to support this court’s rulings in total.  

See Applt Brief at pages 19-31: 

http://www.medicalsupplychain.com/pdf/Novation%20Appeal%20Brief.pdf  

And also in general, the defendants’ Applee Brief at: 

http://www.medicalsupplychain.com/pdf/Novation%20&%20US%20Bank%20Reply%20Brief.pdf 

The defendants’ repeated threats of sanctioning and the actual procurement of sanction orders 

through fraud and sham petitions, along with the disbarment of the plaintiff’s original counsel and threats 

secured in this court against the plaintiff’s replacement counsel Dennis Hawver have all been prohibited in 
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a confidential or fiduciary relationship: “Concealment, threat, or adverse pressure of any kind is unlawful 

as long as the confidential relation exists.” 

Goldberg v. Goldberg, 217 Cal.App.2d 623, 32 Cal.Rptr. 93 (Cal. App. 2 Dist., 1963).  

Missouri state law recognizes that this misconduct is actionable as a breach of fiduciary duty as 

fraud and undue influence, both over the court and the plaintiff: 

“The terms "fraud" and "undue influence" are frequently used interchangeably. 37 C.J.S. Fraud § 1, 

at p. 207. However, as long ago noted, while undue influence is a fraud, fraud may exist without any 

undue influence. Undue influence upon a person consists of virtually substituting the will of the one 

exercising it for that of the other. Fraud consists of making that which is false appear to the other 

person to be true, thereby affecting his will. Undue influence need not be attended with fraud and 

fraud need not be attended with undue influence except insofar as the misrepresentation amounts to 

influence. There need be no pressure in fraud such as is necessary to constitute undue influence. 

Gordon v. Burris, 153 Mo. 223, 241, 54 S.W. 546, 551-552 (1899). Fraud is never presumed.” 
 

Estate of Hayes, In re, 658 S.W.2d 956 at 959 (Mo. App. S.D., 1983). 

 The failure of US Bancorp, US Bank, and US Bancorp Senior Counsel Sarah B. Stroebel MN# 

314122 to produce the relevant documents including the email between the plaintiff and US Bancorp Piper 

Jaffray, Brian J. Kabbes and the loan application and approval while at the same time asserting to the court 

the documents did not exist in the most recent prohibited second motion and memorandum to dismiss the 

plaintiff’s claims is condemned in state and federal courts as extrinsic fraud and actionable even in the 

absence of a fiduciary relationship: 

“In Chewning, we held "the subornation of perjury by an attorney and/or the intentional 

concealment of documents by an attorney are actions which constitute extrinsic fraud." Id. at 82, 

579 S.E.2d at 610. However, our holding in Chewning does not limit the finding of extrinsic fraud to 

misconduct of an attorney or an officer of the court. As we noted in Evans, fraud upon the court has 

been defined as "that species of fraud which does, or attempts to, subvert the integrity of the Court 

itself, or is a fraud perpetrated by officers of the court so that the judicial machinery cannot perform 

in the usual manner its impartial task of adjudging cases that are presented for adjudication." Evans 

v. Gunter, 294 S.C. 525, 529, 366 S.E.2d 44, 46 (1988) (quoting H. Lightsey, J. Flanagan, South 
Carolina Civil Procedure, 408 (2nd ed. 1985)) (emphasis added).” 

 

Ray v. Ray, 647 S.E.2d 237 at pg. 240 (S.C., 2007). 

 The duty of a fiduciary not to commit fraud and concealment is however far more certain: 

“In a case involving a fiduciary relationship, such as administrator and heir or executor and legatee, 

the fiduciary has a duty to deal fairly, not fraudulently, and to disclose the true facts, not deceive. In 

re Estate of Olivas, 132 Ariz. 61, 63, 643 P.2d 1031, 1033 (App. 1982). A breach of this duty may 

constitute extrinsic fraud. Id. Moreover, if a fiduciary who speaks falsely or refuses to reveal the 

truth also personally profits by his fraudulent conduct, that conduct will justify intervention by the 
court even in a collateral proceeding. Sullivan, 51 Ariz. at 495, 78 P.2d at 137.” 

 

Keller v. Thurston, 2000 AZ 42217 at pg. 36 (AZCA, 2000). 
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 As a fiduciary US Bank, US Bancorp and US Bancorp Senior Counsel Sarah B. Stroebel’s MN# 

314122  concealment of material facts is extrinsic fraud, regardless whether the conduct is coercive: 

“Extrinsic fraud can be based upon non-coercive actions of a fiduciary. See generally, Montgomery 

v. Kennedy, 669 S.W.2d 309 (Tex.1984). Judith contends that Montgomery v. Kennedy controls the 
issue of whether her summary judgment evidence raised an issue of extrinsic fraud. A husband and 

wife normally stand in a fiduciary relationship to one another. Bohn v. Bohn, 420 S.W.2d 165, 170 

(Tex.Civ.App.--Houston [1st Dist.] 1967, writ dism'd). In Montgomery, the Texas Supreme Court 

held that a fiduciary had committed extrinsic fraud when he concealed assets in order to prevent 

their inclusion in an agreed judgment. 669 S.W.2d at 313-14. The court noted that a fiduciary's 

concealment of any material fact constitutes extrinsic fraud if the concealment prevents a party from 

presenting at trial his legal right. Id. at 313” 

 

Kennell v. Kennell, 743 S.W.2d 299 at pg. 301 (Tex.App.-Hous. (14 Dist.), 1987). 

 If the current complaint is dismissed through fraudulent misrepresentation of the facts by officers 

of the court, or even silence where the defendants had a fiduciary duty to provide the plaintiff material 

facts, the ruling will be voidable at any time: 

“If the Hadar Defendants kept silent about such matters, or misrepresented them, as alleged in the 

complaint, the contractual disclaimers the IAS court invoked as grounds for dismissing this action 

would be voidable as the fruit of the fiduciary's breach of its obligation to make full disclosure. 

Defendants have not brought to our attention any authority, from either New York or Delaware (the 

state under whose law the Venture was organized), that would give effect to a waiver of a fiduciary's 

duty of full disclosure that the fiduciary obtained by means of its breach of that very duty, even 

where the party that gave the waiver was, like BCE, commercially sophisticated and advised by its 
own counsel.” 

 

Blue Chip Emerald LLC v. Allied Partners, Inc., 2002 NY 8819 at ¶ 16  (NYAD, 2002).  

The defendants US Bank and US Bancorp’s repeated misconduct has established the existence of 

an unconscionable scheme to commit fraud on the US District Court for the District of Kansas by 

preventing the plaintiff from presenting his evidence to a jury.  See, e.g., Rozier, 573 F.2d at 1338 ("In 

order to set aside a judgment or order because of fraud upon the court under Rule 60(b) ... it is necessary to 

show an unconscionable plan or scheme which is designed to improperly influence the court in its 

decision.") (internal citations omitted).  

The same is recognized in Missouri State Court: 

“Equity will annul a judgment for fraud, but only where the deceit was extrinsic to the subject 

matter litigated so as to distract the suitor from a trial or from the full presentation of the case. 

Hemphill v. Hemphill, 316 S.W.2d 582, 586[5-7] (Mo.1958). In such a case, the fraud--although 

practiced by one party upon the other--goes to the very procurement of the judgment [Fadler v. 

Gabbert, 333 Mo. 851, 63 S.W.2d 121, 132 (1933) ] and so perpetrates a fraud on the court as well 
as on the injured party. 3 Pomeroy, Equity Jurisprudence § 919a (5th ed. 1941).” 

 

Lincoln Steel, Inc. v. Mid-Continent Nat. Bank, 646 S.W.2d 809 at 811 (Mo. App.W.D., 1982). 
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B.  Fiduciary Duty Violated By Misrepresentation of Law 

It must also be remembered that statements of false conclusions of fact or law made by a fiduciary 

to a beneficiary are condemned equally with untrue factual statements. (Terry v. Bender, 143 Cal.App.2d 

198, 213, 300 P.2d 119; Seeger v. Odell, 18 Cal.2d 409, 414, 115 P.2d 977, 136 A.L.R. 1291; Mathewson 

v. Naylor, 18 Cal.App.2d 741, 744, 64 P.2d 979; 23 Cal.Jur.2d § 18, p. 47.) 

“Respondents' brief says, with respect to Jorgensen v. Jorgensen, supra: 'Concealment or 

misrepresentations as to matters of law, said the Court, do not constitute extrinsic fraud.' We find no 

such statement in the opinion and the contrary is established by the case of Terry v. Bender and 

other cases above cited; that is to say, such concealments [217 Cal.App.2d 638] or representations 

when made by a fiduciary do work an extrinsic fraud when they operate to keep a beneficiary away 

from court or from fully presenting her case.” 

 

Goldberg v. Goldberg, 217 Cal.App.2d 623, 32 Cal.Rptr. 93 at 102 (Cal. App. 2 Dist., 1963). 

The defendants US Bank and US Bancorp have repeatedly caused the plaintiff to be sanctioned for 

correctly stating the law after required diligence never performed by the defendants US Bank and US 

Bancorp through their willing agent Shughart, Thompson & Kilroy PC and the Shughart, Thompson & 

Kilroy attorneys Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; Andrew M. Demarea, KS 

#16141 caused the dismissal of Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. 

case no. 03-2324-CM (“Medical Supply II”). All federal claims were dismissed, the present state claims 

expressly dismissed without prejudice. No discovery or evidentiary hearings were permitted. Medical 

Supply’s counsel Bret D. Landrith was admonished by the Hon. Carlos Murguia for failing to research facts 

or law including asserting that co-conspirators identified in the complaint need not be named defendants. 

The defendants US Bank and US Bancorp through their agent Shughart, Thompson & Kilroy PC 

and the Shughart, Thompson & Kilroy attorneys Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 

70339; Andrew M. Demarea, KS #16141 with the assistance of then Shughart, Thompson & Kilroy 

attorney Susan Hascall  caused the dismissal of the appeal  Medical Supply Chain, Inc. v. US Bancorp, NA, 

et al 112 Fed. Appx. 730 (10th Cir. 2004) . Medical Supply’s counsel Bret D. Landrith was sanctioned 

double attorney’s fees and costs $23, 956.00 for asserting the existence of an express private right of action  

under the USA PATRIOT Act and asserting co-conspirators identified in the complaint need not be named 

defendants. 

Medical Supply’s former counsel Bret D. landrith was given the Tenth Circuit’s harshest sanctions  
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resulting in $23,956.00 sanctions and a state ethics investigation used to unduely influence the State of 

Kansas ethics panel using US Bancorp’s counsel Andrew DeMarea’s complaint or appealing correctly the 

clear error ruling of the Hon. Judge Carlos Murguia conflicting with controlling US Supreme Court 

precedent that the trial court erred in finding that Medical Supply had failed to identify independent 

coconspirators. Medical Supply I, 2003. The complaint clearly identifies Neoforma, Inc. and Novation LLC 

as co-conspirators with US Bancorp, US Bank and US Bancorp Piper Jaffray with the requisite detail of an 

agreement to restrain trade in the hospital supply market that meets the current new antitrust pleading 

standard under Bell Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1970, 167 L.Ed.2d 929 

(2007). 

 Responding to the extrinsic fraud created by the back channel communications of the defendants 

through their agents Shughart, Thompson & Kilroy PC attorneys Steven D. Ruse, KS #11461; Mark A. 

Olthoff,  KS # 70339; Andrew M. Demarea, KS #16141 and Susan Hascall, the Tenth Circuit diverted the 

appeal to a clerk pool that merely adopted without review the Hon. Carlos Murguia’s opinion without 

recognizing the trial court had over turned clear US Supreme Court authority on point and had denied the 

existence of private rights of action expressly granted by the US Congress after 2001.  

The trial court imposed an erroneously heightened pleading standard for antitrust claims that failed 

to follow Swierkiewicz v. Sorema N.A., 534 U.S. 506, 513, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002) ( citing 

Leatherman), The Tenth Circuit sanctioned Medical Supply’s former counsel in Medical Supply I for  

making this “frivolous argument” (aplt. app. at pgs. 2184) that later became incorporated in the opinion of 

the Second Circuit in Twombly v. Bell Atlantic Corp., 425 F.3d 99 at 107 (Fed. 2nd Cir., 2005) and even the 

Kansas District court rule in In re Urethane Antitrust Litigation, 409 F.Supp.2d 1275 at 1282-1283 (D. 

Kan., 2006).  

  The references to the complaint in the Appellant Brief Statement of Facts 

http://www.medicalsupplychain.com/pdf/MSC%20vs.%20US%20Bancorp%20Piper%20Jaffray%20Appea

l%20Brief.pdf revealed the trial court of the Hon. Judge Carlos Murguia’s clear error in finding Medical 

Supply had failed to allege the three elements required to plead 15 U.S.C. § 1 in TV Commc’ns  Network, 

Inc. v. Turner Network Television, Inc., 964 F.2d 1022, 1027 (10th Cir. 1992) and 1 Irving Scher, et al., 

Antitrust Adviser (4th ed. 2001) § 1.04.  
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The Hon. Judge Carlos Murguia made this error because of his misplaced reliance on the 

pleadings of Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; and Andrew M. Demarea, KS 

#16141 that intentionally fraudulently misrepresented that the plaintiff’s amended complaint failed to state 

a relevant national market in hospital supplies and failed to identify co-conspirators that were not 

subsidiaries of US Bancorp, despite the complaint’s identification of Neoforma, Inc. and Novation LLC as 

co-conspirators in an agreement to restrain trade in the national market for hospital supplies and the 

identification of the agreement to restrain trade-GHX LLC. The defendants through their agents obtained 

the dismissal and the following appeal decision through extrinsic fraud readily identified in the written 

representations of the defendants’ pleadings when compared to the written words of the plaintiff’s amended 

complaint and referenced sources for the plaintiff’s factual allegations. 

In a desperate search for relief from the court’s abuse, the plaintiff wrote a letter dated November 

23, 2004 to the Honorable Arlen Specter of the United States Senate and then head of the US Senate 

Committee on the Judiciary about the inability to advance an action in the Tenth Circuit to address the $40 

Billion dollars a year the nation is losing to the illegal inflation of hospital supply costs by the Novation 

LLC monopoly cartel. See Exb  20 Lipari letter to Sen. Arlen Specter. 

 The law clerks for the Tenth Circuit panel then proceeded to sanction the plaintiff. When the 

plaintiff replied to the show cause by citing to controlling authority and the express language of the 

Congress in the USA PATRIOT Act granting not one but several express private rights of action, the 

inexperienced law clerk pool acknowledged the existence of two private rights of action under the USA 

PATRIOT Act, (See Exb 21 )thus overturning Hon. Judge Carlos Murguia’s ruling but excluded this 

review from the mandate issued to the US District Court for the District of Kansas and never the less 

sanctioned the plaintiff’s counsel in an open and notorious trespass of law for appealing the imposition of 

heightened pleading standards where the trial court had failed to accept the truthfulness of the plaintiff’s 

averments and for having only pled a relevant market in capitalization (the misrepresentation of the 

national market in hospital supplies clearly identified in the plaintiff’s complaint but factually 

misrepresented in each of the defendants’ dishonest pleadings).  

 The Tenth Circuit itself was overruled for imposing an impermissible heightened standard of 

pleading and for not treating the plaintiff’s averments as truthful in the pre-discovery phase: 
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“Federal Rule of Civil Procedure 8(a)(2) requires only "a short and plain statement of the claim 

showing that the pleader is entitled to relief." Specific facts are not necessary; the statement need 

only "`give the defendant fair notice of what the . . . claim is and the grounds upon which it rests.'" 

Bell Atlantic Corp. v. Twombly, 550 U. S. ___, ___ (2007) (slip op., at 7-8) (quoting Conley v. 

Gibson, 355 U. S. 41, 47 (1957)). In addition, when ruling on a defendant's motion to dismiss, a 

judge must accept as true all of the factual allegations contained in the complaint. Bell Atlantic 

Corp., supra, at ___ (slip op., at 8-9) (citing Swierkiewicz v. Sorema N. A., 534 U. S. 506, 508, n. 1 

(2002); Neitzke v. Williams, 490 U. S. 319, 327 (1989); Scheuer v. Rhodes, 416 U. S. 232, 236 

(1974)). 

 

Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007) (2007). 

If US Bank, US Bancorp and US Bancorp Senior Counsel Sarah B. Stroebel’s MN# 314122 do not 

immediately undertake to undo the fraud their agents agents Shughart, Thompson & Kilroy PC attorneys 

Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; Andrew M. Demarea, KS #16141 and Susan 

Hascall have committed in obtaining the sanctions of the plaintiff , the plaintiff will be forced to seek a new 

trial in Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. case no. 03-2324-CM 

based on the change of law and the court’s participation through adoption of the misrepresentation and the 

subsequent imposition of sanctions to further the unlawful injury of the plaintiff.  

The court and reviewing panel made this finding because the independent co-conspirators in the 

complaint identified and described in antitrust conspiratorial agreement with the defendants were 

themselves not named as defendants, contradicting Medical Supply’s use of Lawlor: ("It has long been the 

rule that it is not necessary for all joint tortfeasors to be named as defendants in a single  

lawsuit.")  Lawlor v. National Screen Service Corp., 349 U.S. 322, 329-330, 75 S.Ct. 865, 869, 99 L.Ed. 

1122 (1955); Bigelow v. Old Dominion Copper Mining & Smelting Co., 225 U.S. 111, 132, 32 S.Ct. 641, 

644, 56 L.Ed. 1009 (1912). This rule is current law:  

“Even if a plaintiff's right to relief arises from what is realistically viewed as a single episode, if it is 
a right against multiple parties—joint tortfeasors, if the right arises under tort law—he needn't join 

them in one suit, Airtite v. DPR Ltd. Partnership, 265 Ill.App.3d 214, 202 Ill.Dec. 595, 638 N.E.2d 

241, 247 (1994); Northern Assurance Co. of America v. Square D Co., 201 F.3d 84, 88-89 (2d 

Cir.2000), unless there is privity among those parties, Lawlor v. National Screen Service Corp., 349 

U.S. 322, 330, 75 S.Ct. 865, 99 L.Ed. 1122 (1955).” [emphasis added]  

 

Manicki v. Zeilmann, 443 F.3d 922 at 926 (7th Cir., 2006).   

C. The Defendants’ Knowing Misrepresentation of Liability For Misuse of the USA PATRIOT Act 

 The May 2005 United States Government Accountability Office Report to Congressional Requesters 

entitled “USA PATRIOT ACT Additional Guidance Could Improve Implementation of Regulations 

Related to Customer Identification and Information Sharing Procedures” (GAO-05-412 USA Patriot Act) 
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supports the plaintiff’s view that US Bank and US Bancorp were liable for threatening the plaintiff with a 

USA PATRIOT Act Suspicious Activity Report and for using the threat as extortion to injure the plaintiff 

and to protect the monopolization of the hospital supply market through the Novation LLC cartel that 

includes US Bank, US Bancorp, US Bancorp Piper Jaffray, the former Neoforma, Inc. now succeeded by 

GHX LLC and General Electric. Suspicious Activity Reports are not to be disclosed. Their purpose is 

clandestine surveillance. US Bank, US Bancorp and US Bancorp Piper Jaffray’s overt and public use of the 

anti-money laundering provisions of the USA PATRIOT Act to threaten, extort or obstruct Medical Supply 

Chain, Inc.’s entry into the market for hospital supplies is against the Suspicious Activity Report rules and 

is entirely actionable and creates liability for the defendants.  

 The Government Accountability Office Report emphasizes that for US Bank and US Bancorp to 

have been protected by the safe harbor, it was essential to follow the rules and procedures of section 314(b) 

and the requirements of Treasury’s anti-money laundering program regulations contained in 31 C.F.R. §  

103.110: 

The rulemaking process for section 314(b) addressed the need to encourage information sharing 

among financial institutions while still protecting customers’ right to privacy and established a 

mechanism for financial institutions to satisfy the statutory notice requirement. Section 314(b) of the 
PATRIOT Act allows financial institutions, upon providing notice to Treasury, to share information 

regarding individuals, entities, and countries suspected of possible terrorist or money laundering 

activities. The final rule requires that to be protected by the safe harbor from liability for 

sharing information pursuant to section 314(b), financial institutions must comply with the 

procedures prescribed by the rule, including providing notice annually to FinCEN of their 

intent to share information with other institutions. The rule also requires that prior to sharing 

information, a financial institution must verify that the financial institution with which 

information will be shared has also filed a notice with FinCEN. FinCEN determines that the 

notice requirement sufficiently reminds financial institutions of their need to safeguard information 

that is obtained using section 314(b).  

 

GAO-05-412 USA Patriot Act at pg. 20  
 

VII. Value of Contract Claim 

 

In Missouri, it is a fundamental precept of contract law that "nominal damages are available where 

a contract and its breach are established." Dierkes v. Blue Cross and Blue Shield, 991 S.W.2d 662, 669 

(Mo.banc 1999). Stated otherwise, proof of the existence of a contract and its breach make a submissible 

case on damages, no matter whether actual damages have been proven. Wasson v. Schubert, 964 S.W.2d 

520, 526 (Mo.App. 1998); Kozeny-Wagner, Inc. v. Shark, 709 S.W.2d 149, 152[4] (Mo.App. 1986). 
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Damages for the breach of contract are the amount in contemplation of both parties at the time the 

contract was made. A plethora of cases establish "it is well settled that a contract must be construed as of 

the date on which it was made [and] cannot be based upon events occurring subsequent to [its] execution." 

Bowdoin Square, L.L.C. v. Winn-Dixie Montgomery, Inc., 873 So.2d 1091, 1101 (Ala.2003) (internal 

quotation omitted); see also Texas v. Am. Tobacco Co., 463 F.3d 399, 407 (5th Cir.2006) ("[A] contract is 

viewed as of the time it was made and not in light of subsequent events.") (applying Texas law); Warner 

Robins Supply Co. v. Malone, 143 Ga.App. 332, 238 S.E.2d 709, 712 (Ga.App.1977) ("The surrounding 

circumstances must be considered as of the time the contract is made and not in the light of subsequent 

events."); Allright Auto Parks, Inc. v. Berry, 219 Tenn. 280, 409 S.W.2d 361, 364 (Tenn.1966) ("It is the 

duty of this Court to construe contracts as of the date of their making. Our exegesis of such agreements 

cannot be based upon events occurring subsequent to their execution."); M.H. Walker Realty Co. v. Am. 

Sur. Co. of N.Y., 60 Utah 435, 211 P. 998, 1005 (Utah 1922) ("[W]e must consider [a contract's] terms in 

the light of conditions as they existed at the time the contract was entered into and not in the light of 

subsequent conditions."). 

A. Business Plan Expectation Damages Are Natural Damages  

 

The lost profits described in the plaintiff’s forward financials contained in the business plan 

evaluated and accepted by the defendants are the natural damages in contemplation by the parties: 

"The general rule of damages for breach of contract comes down to us from the opinion of Hadley v. 

Baxendale, 9 Exch. 341, and is as follows: `When two parties have made a contract which one of 

them has broken, the damages which the other party ought to receive in respect of such breach of 

contract should be such as may fully and reasonably be considered either as arising naturally — i. e. 

according to the usual course of things — from such breach of contract itself, or such as may 

reasonably be supposed to have been in the contemplation of both parties at the time they made the 

contract, as the probable result of the breach of it.” 
 

Western Union Telegraph Co. v. Green, 281 S.W. 778 at 782 (Tenn., 1926). The complaint shows the 

defendants in addition to depriving Medical Supply Chain, Inc. of the capital the business plan showed 

funded entry into the hospital supply market, never provided the line of credit and the evidence shows a 

notice of rejection as required by law was never issued: 

“It has long been held that in a breach of contract action, the non-breaching party is entitled to the 

damages that arise naturally from the breach and are within the parties' contemplation. See Buxbaum 

v. G.H.P. Cigar Co., 188 Wis. 389, 206 N.W.2d 59 (1925). Here, the trial court's ruling is 

inextricably linked to its finding that Bank One knowingly caused Williams Bay to liquidate. As 

discussed, Williams Bay's operations were completely dependent upon bank financing, a fact Bank 

One knew. Bank One not only refused to issue the additional letters of credit Williams Bay needed 
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to purchase necessary merchandise, but it also prevented Williams Bay from using its existing line 

of credit. Given this set of facts, we conclude that the trial court properly determined that Williams 

Bay's claimed damages were recoverable compensatory damages because the damages flowed 

naturally from the breach and were within the parties' contemplation.” 

 

Bank One Milwaukee v. Williams Bay Trading Co. at ¶38(Wis. Ct. App., 2000). In a remarkably 

similar case of a service provider with market power over a supplier can injure the supplier in another 

unrelated market the issue of lost profits liability in the contemplation of both parties arose: 

“An award of damages for lost profits will stand only if liability for such damages was contemplated 

by the parties at the time of contracting. That contemplation may be recited expressly; otherwise: 

[i]n determining the reasonable contemplation of the parties, the nature, purpose and particular 

circumstances of the contract known by the parties should be considered ... as well as 'what liability 

the defendant fairly may be supposed to have assumed consciously, or to have warranted the 

plaintiff reasonably to suppose that it assumed, when the contract was made.' 

        Kenford II, 540 N.Y.S.2d at 4, 537 N.E.2d at 179 (citation omitted). 
        After reviewing the parties' 20 year relationship, the district court concluded that Travellers 

was in essence a captive supplier of tours for TWA. Travellers furnished land arrangements for 

Getaway tours on a virtually exclusive basis. But TWA exercised control over the demand for 

Getaway tours in the highly elastic and competitive leisure tour industry by: (a) determining the 

ultimate level of advertising and marketing, and the number of brochures that would be produced 

and distributed to promote Getaway tours for each tour season; (b) designating the number of 

transatlantic seats it would set aside for Getaway passengers; and (c) controlling the distribution 

channels for Getaway tours through its direct sales force, its relationships with independent travel 

agents, and its central reservation and booking systems. 

        The district court properly looked to "the nature, purpose and particular circumstances of the 

contract known by the parties." Kenford II, 540 N.Y.S.2d at 4, 537 N.E.2d at 179. Giving full 
consideration to the fact that Travellers was in the position of making land arrangements for an 

anticipated flow of tourists, and that the flow did not materialize because TWA (exercising near 

exclusive control over the demand for the Getaway program) curbed its promotional expenditures 

without regard to the effect on the flow of Getaway passengers, we conclude that the district court 

properly applied the test of Kenford II. Because of the particular procedural history of this case, we 

are not called upon to decide what damages the parties contemplated would become payable if one 

side wrongfully terminated the agreement. That was attempted, but did not happen. As a result of 

the injunctive relief granted by the district court (relief that is not the subject of this appeal), 

Travellers and TWA undertook continued performance for the life of the contract. We believe that it 

was reasonably foreseeable at the time that Travellers and TWA renewed their joint venture 

agreement that Travellers would suffer lost profits--and claim lost profits as damages--if Travellers 

devoted substantially all its efforts over a period of years to accommodating a flow of Getaway 
tourists that is curtailed by TWA's failure to promote the tours. Under these circumstances, TWA 

"fairly may be supposed to have assumed consciously" that lost profits damages would be an 

appropriate remedy or "to have warranted [Travellers] reasonably to suppose" that TWA assumed 

such liability. 1 Id. 540 N.Y.S.2d at 4, 537 N.E.2d at 179.” 

 

Travellers Intern., A.G. v. Trans World Airlines, Inc., 41 F.3d 1570 at 1578 (C.A.2 (N.Y.), 1994) 

The prior declaratory action by the plaintiff on the contract in Medical Supply I which the court 

declined to resolve gave the defendants at a minimum full notice of the amount in contemplation between 

the parties while time still permitted saving the performance and preventing the injury. See Regency 

Commercial Associates, LLC v. Lopax, 869 N.E.2d 310 at 322-324, 373 Ill. App.3d 270 (Ill. App., 2007). 
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The defendants had the plaintiff’s carefully calculated forward financials and conservative 

determination in the business plan accepted by the defendants and upon which the defendants elected to 

enter into contract with the plaintiff.  A federal court properly allows the plaintiff’s testimony of this 

information as evidence on what he would have made given his experience in the industry over a decade: 

"The fact that plaintiff's business was relatively new would not, in and of itself, require that 

evidence of lost profits be excluded since such profits may be awarded where evidence demonstrates 

its feasibility." Mid-Country Meats, Inc. v. Woodruff-Evans Const., 334 N.W.2d 332, 337 (Iowa 

Ct.App. 1983) (holding lost profits claim should have been submitted to jury in case involving four-

month old company); see also Employee Benefits Plus, 535 N.W.2d at 156-57 (upholding lost 

profits claim in favor of three year-old company that had never turned a profit). The tax return 

evidence supports the jury's determination that BBSerCo would have continued to progress if Green 

Bay's fraud had not disrupted its business plan and financing obligations. And Green Bay could 

foresee that its conduct would cause BBSerCo lost profits, because Green Bay knew BBSerCo had 

pledged the unpaid processing fees towards its loan obligations. 
        Wrape also gave specific testimony about the effect of Green Bay's fraud on 

BBSerCo's business plan. When Green Bay's failure to pay the processing fee disrupted BBSerCo's 

financing, BBSerCo had to lay off workers in its New York lab, and sell a company truck and other 

equipment, in order to meet its loan obligations. Trial Trans. at 855. The New York lay-off 

prevented BBSerCo from collecting newborn calf serum it otherwise would have collected and 

produced in New York. Id. BBSerCo also lost the capital needed to develop processing relationships 

it had planned with two slaughterhouses in Washington and Colorado. Id. at 857-58. Wrape 

provided the jury with specific information about the amount of fetal bovine serum, newborn calf 

serum, and calf serum BBSerCo planned to produce and sell in its New York, Washington, and 

Colorado operations. Id. at 861-62. He based his gross profit calculations on realistic market prices 

for the three types of serum, id., and relied on his experience in the industry and BBSerCo's own 
historical figures to calculate the costs of production. Id. at 864-74. Based on these detailed 

calculations, Wrape projected total lost profits of $160,686. Appellee's App. at 96, 100 (Plaintiff's 

Trial Exhibit 46). 

        Wrape had some thirteen years in the serum processing industry when he and Leinweber 

formed BBSerCo. Trial Trans. at 830. Based on such experience, the district court did not abuse its 

discretion in allowing Wrape's testimony. Netteland v. Farm Bureau Life Ins. Co., 510 N.W.2d 162, 

167 (Iowa Ct.App. 1993) (upholding jury's award of lost profits damages in case where company 

owner calculated lost profits claim based on his experience in the business). Once the testimony was 

admitted, the jury was free to credit or discount it. "It is axiomatic that `[c]redibility determinations, 

the weighing of the evidence, and the drawing of legitimate inferences from the facts are jury 

functions, not those of a judge.'" Brown v. Sandals Resorts Int'l, 284 F.3d 949, 954 (8th Cir.2002) 

(quoting Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S.Ct. 2097, 147 
L.Ed.2d 105 (2000)). We should not disturb the district court's decision to allow this testimony 

given the standard of review we must apply; nor should we disturb the jury's award of $86,522, 

given the "large amount of discretion" the jury had "in determining the amount of its verdict." 

Lakota Girl Scout Council, 519 F.2d at 643.”  

 

Bbserco, Inc. v. Metrix Co., 324 F.3d 955 at 963 (8th Cir., 2003) 

 

B. Missouri Expectation Damages Law 

 

The defendants have utilized extrinsic interference in the plaintiff’s litigation to deliberately 

poison the Kansas forum against the plaintiff. A central them repeated time and time again including 

Magistrate James P. O’Hara’s comments to Hon. Vratil prior to a status hearing in James Bolden’s action 
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has been that the plaintiff’s attorney was “inexperienced” and not fit for the practice of law because he 

could not intellectually understand what is often called the “New Business Rule” that profits of a start up 

like Medical Supply Chain, Inc. or James Bolden’s feasibility study for the two homes he had bought in the 

City of Topeka were unable to be proven. Kansas District court officials believed that justified his 

disbarment and Kansas District court officials even worked in the state proceeding ex parte to deprive the 

plaintiff’s counsel of Due Process.  

The plaintiff was injured because of all the attorneys, or law clerks in this action, only the 

plaintiff’s attorney performed a professional service, adequately researching the relevant case law and was 

disbarred for it with the deliberate purpose of seeking to end Medical Supply Chain, Inc. and James 

Bolden’s representation on valid legal claims of great societal importance.  

The plaintiff’s claims for damages from breach of a contract not performed are not speculative or 

remote. They are for all intents and purposes per se and determined at law: 

        “Clayton argues that, under Coonis [Coonis v. Rogers, 429 S.W.2d 709, 714 (Mo.1968) ], BMK's lost-

profit evidence lacked sufficient certainty to warrant a judgment in its favor. However, the Coonis standard 

of proof only applies in cases where the loss of expected profits flows from the destruction of or injury to a 

business. Harvey v. Timber Resources, Inc., 37 S.W.3d 814, 818 (Mo.App. E.D. 2001). When a plaintiff 

sues for damages arising directly out of a breach of contract, he or she need not prove past profits or 

expenses. Id. Thus, "where the breach alleged consists of prevention of performance, the party not in 

default may generally recover the profits which would have resulted to him from performance." Id. 

at 819. Moreover, where "loss is ascertainable with reasonable certainty from the breach and the profits 

claimed are not speculative or conjectural and were within the contemplation of the parties when the 

contract was made" any plaintiff — even a new business — may seek lost profits arising from a breach of 

contract. Id. (internal citations omitted).” [Emphasis added] 

 

Bmk Corp. v. Clayton Corp., 226 S.W.3d 179 at pg. 195 (Mo. App., 2007) 

The plaintiff is relying on Bmk Corp. v. Clayton Corp and Parshall v. Buetzer for proving business 

plan expectation damages: 

“When a plaintiff sues for damages arising directly out of a breach of contract, he or she need not 

prove past profits or expenses. Id. Thus, "where the breach alleged consists of prevention of 

performance, the party not in default may generally recover the profits which would have resulted to 

him from performance." Id. at 819. Moreover, where "loss is ascertainable with reasonable certainty 

from the breach and the profits claimed are not speculative or conjectural and were within the 

contemplation of the parties when the contract was made" any plaintiff — even a new business — 

may seek lost profits arising from a breach of contract. Id. (internal citations omitted).” [Emphasis 

added] 

 

Bmk Corp. v. Clayton Corp., 226 S.W.3d 179 at 195 (Mo. App., 2007). 
 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8874



 37 

A "business owner's testimonial evidence is sufficient to provide the trier of fact with a rational 

basis for estimating damages to the plaintiff, including lost profits." Parshall v. Buetzer, 195 S.W.3d 515, 

522 (Mo.App. W.D.2006) 

Missouri has distinguished between the degree of certainty to prove damages occurred and the 

lesser degree of certainty to prove the amount of damages: 

“As did the court in Burch, the court Ohlendorf v. Feinstein, 670 S.W.2d 930, 933 

(Mo.App.E.D.1984), recognized that there is a distinction between the degree of certainty required 

to establish the fact of damage and "the lesser certainty required regarding the amount of damages." 

The court also said: 

"One whose wrongful conduct has rendered difficult the ascertainment of damages cannot escape 

liability because the damages cannot be measured with exactness." [Citation omitted.] Further, 

where the fact of damage caused by a defendant's wrongdoing is clear, "it is reasonable to require a 

lesser degree of certainty as to the amount of loss, leaving a greater degree of discretion to the jury, 
subject to the usual supervisory power of the court." [Citation omitted.] 

        Id.”  

 

Burris v. Burris, 904 S.W.2d 564 at 569 (Mo. App. S.D., 1995). 

 

 It has long been established in Missouri that the party injured by a breach can prove the existence 

of damages and present relative evidence to enable a jury to determine the pecuniary loss: 

“In Young v. Tilley, Mo.App., 190 S.W. 95, 96, the court said: 'The mere fact that damages are 

based on profits or other elements, making same more or less 
indefinite and speculative, is not a ground for denying same, and the tendency of the decisions is to 

allow such damage when same can be estimated with a reasonable degree of certainty.' Hiatt Inv. 

Co. v. Buehler, 225 Mo.App. 151, 16 S.W.2d 219, 225, quoted with approval the general rule on this 

subject as follows: 'The rule that damages which are uncertain or contingent cannot be recovered 

does not embrace an uncertainty as to the value of the benefit or gain to be derived from the 

performance of the contract, but an uncertainty or contingency as to whether such gain or benefit 

would be derived at all. It only applies to such damages as are not the certain result of the breach, 

and not to such as are the certain result, but uncertain in amount'. See, also, Hawkinson v. Johnston, 

8 Cir., 122 F.2d 724, 731, 137 A.L.R. 420, wherein the court quoted from a decision of the United 

States Supreme Court as follows: 'Certainty in the fact of damage is essential. Certainty as to the 

amount goes no further than to require a basis for a reasoned conclusion. * * *.' 

        Thayer-Moore Brokerage Co. v. Campbell, 164 Mo.App. 8, 20-21, 147 S.W. 545, 550, it is 
said: 'It is always incumbent upon the party who asserts he has been damaged to adduce proof of the 

elements of his damage, but the rule against the recovery of uncertain damages relates to uncertainty 

as to the cause rather than uncertainty as to the measure or extent. A person who commits a breach 

of his contract and thereby injures the other party is not permitted to escape liability because the 

amount of the damages he caused is uncertain and is not susceptible of accurate proof.” 

 

Burch v. Union Life Ins. Co., 319 S.W.2d 908 at 912 (Mo. App., 1959). 

 These are the rulings that will control the Kansas District Court determination of issues regarding 

presentation of information about lost future profits to the jury. It is clear that "[i]n the absence of a state 

supreme court ruling, a federal court must follow an intermediate state court decision unless other authority 

convinces the federal court that the state supreme court would decide otherwise." Delano v. Kitch, 663 F.2d 
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990, 996 (10th Cir.1981) (citing West v. American Tel. & Tel. Co., 311 U.S. 223, 237, 61 S.Ct. 179, 183, 85 

L.Ed. 139 (1940)), cert. denied, 456 U.S. 946, 102 S.Ct. 2012, 72 L.Ed.2d 468 (1982); Hicks ex rel. Feiock 

v. Feiock, --- U.S. ----, 108 S.Ct. 1423, 1428 & n. 3, 99 L.Ed.2d 721 (1988). 

C. Plaintiff Can Establish Damages With Reasonable Certainty  

 

The plaintiff can establish damages with reasonable certainty with the aid of expert testimony, 

economic and financial data, market surveys and analysis, and business records of similar enterprises. 

i. Plaintiff’s Reasoned Conservative Estimates Was Known To Defendants Before Breach 

The plaintiff was the originator of the electronic marketplace as a neutral utility business model 

which was misappropriated and altered to be a captive, non competitive cost lowering marketplace by both 

Neoforma, Inc. and GHX. The plaintiff has over a decade of experience in the hospital supply industry in 

both healthcare accounting software systems and medical devices and durable equipment.  

The forward financials are based on Medical Supply Chain, Inc. obtaining less than 6% of the 1. 3 

Trillion United States market for hospital supplies and are far more conservative than US Bancorp’s 

expert’s study projected and far more conservative than the prospectus created by US Bancorp for 

Neoforma, Inc. See Exb 22 Medical Supply Chain, Inc. Business Plan, and Forward Financials 

ii. Value of Similar Business  

The defendants through U.S. Bancorp Piper Jaffray Inc. underwrote the initial public offering of 

Neoforma, Inc. a web based electronic marketplace based on a business model created by the plaintiff and 

stolen from him by Owen Healthcare which transmitted the plaintiff’s trade secret to Cardinal Health and 

Robert Zollars. U.S. Bancorp owned 150,000 shares that were sold in the offering.  

The prospectus co-written by the defendants accurately describes the profit an independent 

electronic marketplace for hospital supplies would have made. See Exb 23 Prospectus and Forward 

Financials of Neoforma, Inc. which lists U.S. Bancorp Piper Jaffray Inc. as the underwriter (Exb 23 page 

307 of Vol. II of Settlement Exhibits)  and states U.S. Bancorp Piper Jaffray Inc. shares of stock being 

sold and the pool the underwriters were able to release as U.S. Bancorp Piper Jaffray Inc. caused the share 

value to rise. 

Eventually sales of Neoforma, Inc. stock capitalized the company at over $900,000,000.00 (nine 

hundred million dollars ). The company did not earn the profit an independent marketplace would have 
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realized because Robert Zollars, after selling the initial offering followed the direction of US Bancorp 

whose US Bancorp Piper Jaffray analysts controlled the demand for healthcare technology stocks and allied 

the company with Novation LLC, the bricks & mortar company that profited by artificially inflating 

healthcare costs. The owners of the privately held Novation LLC were able to retain the profit Neoforma, 

Inc. investors were to have realized. 

The attached press releases show that Neoforma Inc. was an electronic marketplace for hospital 

supplies, that General Electric was an initial investor and that Neoforma Inc. eventually created an 

agreement with Novation LLC to form an exclusive market for hospitals. See Exb 24 Global Healthcare 

Exchange Completes Acquisition of Neoforma, Inc. and Exb 25 March 22, 2006 GE announces financing 

of GHX to buy Neoforma, Inc. 

iii. Plaintiff’s Forward Financials Within Contemplation of US Bancorp 

 At the time the parties formed the contract, Medical Supply Chain, Inc.’s forward financials and 

business plan expectations were well within the contemplation of the defendants for the profit potential of a 

web based or Internet electronic marketplace  selling hospital supplies. US Bancorp’s employee, Senior 

Analyst was a leading healthcare technology industry expert on the earnings potential of new companies.  

 In 1999, US Bancorp published Exb 26 Internet Poised to Transform United States Health Care 

Industry, Finds a Recent U.S. Bancorp Piper Jaffray Report and in 2000 US Bancorp published Exb 27 

U.S. Bancorp Piper Jaffray Report Says Internet Companies will Shake Up Health Care Industry 

Distribution describing the potential of a web based hospital supply electronic marketplace, the business 

model originated by the plaintiff in the early 1990’s and misappropriated by Bob Zollars and Neoforma, 

Inc. 

 Despite the clear relevancy of the report on the potential of a web based hospital supply 

distributor’s potential profit created by US Bancorp Senior Analyst Daren Marhula to the defendants’ 

already asserted defenses that Medical Supply Chain, Inc. was not damaged. US Bank and US Bancorp 

through their records custodian, US Bancorp Senior Counsel Sarah B. Stroebel MN# 314122 has repeatedly 

refused to produce the report fraudulently asserting the report is not relevant and is instead corruptly trying 

to exert undue influence on the Kansas District Court by arguing through the defendants’ agents Shughart 

Thomson & Kilroy, PC that there has been no economic loss as a result of the defendants’ breach. 
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There was an agreement averred in Medical Supply Chain’s initial antitrust complaint against US 

Bancorp, US Bank and US Bancorp Piper Jaffray that resulted in the named defendants US Bancorp, US 

Bank and US Bancorp Piper Jaffray and an Unknown Health Care Supplier”  averred to be coconspirators 

with Neoforma Inc. and Novation LLC  denying Medical Supply Chain, Inc. critical inputs with knowledge 

that doing so by breaching the escrow contract would restrain hospital supply  competition in violation of 

the per se prohibition against refusal to deal under § 1 of the Sherman Antitrust Act. The complaint and its 

allegation of antitrust conspiracy clearly met even the later heightened pleading standard for antitrust 

conspiracy under Bell Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1970, 167 L.Ed.2d 929 

(2007) and would not have been dismissed but for the misrepresentations and extrinsic fraud of US 

Bancorp in defending the action. Both in fraudulently asserting that the complaint failed to name a legally 

independent co-conspirator and in misrepresenting the controlling law as requiring the plaintiff to name as 

a defendant each co-conspirator in direct contravention of the United States Supreme Court rule from 

Lawlor.  

The defendants through Shughart, Thomson & Kilroy also caused the Hon. Carlos Murguia to rule 

contrary to and contradict controlling case law of this circuit regarding the prohibition of dismissal when 

there is a discoverable unknown defendant (Krueger v. Doe, 162 F.3d 1173 (C.A.10 (Okla.), 1993) and 

plurality of actors through expressly identified but unnamed coconspirators (Olsen v. Progressive Music 

Supply, Inc., 703 F.2d 432 at pg. 435 (C.A.10 (Utah), 1983).  

Despite these repeated misrepresentations and violations of their duty of candor toward the court 

the defendants through Shughart, Thomson & Kilroy PC openly and notoriously sought sanctions against 

the plaintiff. Once the sanctions were fraudulently obtained in bad faith, the defendants through Shughart, 

Thomson & Kilroy PC used the sanctions with a complaint made by Andrew DeMarea of Shughart, 

Thomson & Kilroy (who had knowledge of the defendants’ fraud ) in a scheme with Magistrate O’Hara to 

influence the Kansas State Disciplinary Tribunal to disbar the plaintiff’s counsel Bret D. Landrith. 

VIII. Repeated Misrepresentations that US Bancorp is not liable for Novation LLC’s Monopoly 

The defendants’ simply smeared Medical Supply Chain, Inc.’s original counsel Bret D. Landrith 

through their agent Shughart Thompson & Kilroy PC and attorneys Steven D. Ruse, KS #11461; Mark A. 

Olthoff,  KS # 70339; and Andrew M. Demarea, KS #16141 as incompetent and too stupid to be an 
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attorney because Landrith thought a bank could monopolize the hospital supply market, a market where the 

bank did not directly compete.  

This was a breach of the defendants’ good faith and fair dealing duty under their contract for the 

escrow accounts and was in fact a carefully planned campaign of extrinsic fraud over the Kansas District 

Court through misrepresentation of the overwhelming weight of case law with the knowledge that if Bret 

D. Landrith could personally be defamed, the trial court and its law clerks would disregard and ignore 

Medical Supply Chain’s pleadings.  

Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; and Andrew M. Demarea, KS #16141 

and the other agents of the defendants knew and had been served notice that US Bancorp’s actions to 

achieve Novation LLC’s monopoly were subject to treble damages under the Sherman Act: 

“While one of the coconspirators, at first glance, may appear to be a non-competitor, upon further 

analysis the courts typically determine that the coconspirator has financial ownership or some other 

strong financial tie, and, thus a vested interest in a competitor in the relevant market. See, e.g., 

Loewe v. Lawlor, 208 U.S. 274, 28 S.Ct. 301, 52 L.Ed. 488 (1908)(a combination by members of 

labor organizations to destroy an existing interstate traffic in hats by preventing the manufacturers, 

through the instrumentality of a boycott, from manufacturing hats is a combination in restraint of 

trade); United States v. General Motors Corp., 121 F.2d 376 (7th Cir.) (defendants could not escape 

liability on ground that they were affiliated and noncompeting units where automobile manufacturer 

owned all stock of automobile sales company and of finance company which in turn owned all stock 
of another finance company and the four were charged with conspiracy to restrain trade), cert. 

denied, 314 U.S. 618, 62 S.Ct. 105, 86 L.Ed. 497 (1941); Patterson v. United States, 222 F. 599, 

610 (6th Cir.) (conspiracy consisted of 30 officers and agents who, for about 20 years had been 

connected with the National Cash Register Company), cert. denied, 238 U.S. 635, 35 S.Ct. 939, 59 

L.Ed. 1499 (1915); Dupont Glore Forgan Inc. v. American Telephone & Telegraph, 437 F.Supp. 

1104 (S.D.N.Y.1977) (telephone company and its affiliates were not exempt from antitrust liability 

by virtue of mere fact that affiliates were all wholly or partially owned subsidiaries), aff'd, 578 F.2d 

1367 (2d Cir.), cert. denied, 439 U.S. 970, 99 S.Ct. 465, 58 L.Ed.2d 431 (1978). Aquatherm has 

failed to allege such a relationship between FPL and a competitor in the relevant pool heating 

market.” 

 

Aquatherm Industries v. Florida Power & Light, 971 F.Supp. 1419 at 1428 (M.D. Fla., 1997). 

The Eleventh Circuit went on to re-emephasize the liability of a non market participant like US 

Bancorp co-conspiring with market participants like Novation LLC: 

“However, in Aquatherm the plaintiffs did not name (or even identify) the alleged co-conspirators 

who participated in the relevant market. In this case, SBS alleges a conspiracy between HBC, a clear 

market participant,  and CC. Nothing in our case law suggests that a conspiracy must be limited 

solely to market participants so long as the conspiracy also involves a market participant and the 

non-participant has an incentive  to join the conspiracy. Cf. Spectators' Communication Network, 

Inc. v. Colonial Country Club, 253 F.3d 215, 222 (5th Cir. 2001) ("[W]e conclude that there can be 
sufficient evidence of a combination or conspiracy  when one conspirator lacks a direct interest in 

precluding competition, but is enticed or coerced into knowingly curtailing competition by another 

conspirator who has an anticompetitive motive."). In its brief,  CC correctly points out that 
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Spectators involved a group boycott with multiple conspirators, thereby giving the non- participant 

defendant the power to injure the plaintiff.” [emphasis added]       

 

Spanish Broadcasting System of Florida, Inc. v. Clear Channel Communications, Inc., No. 03-

14588 (Fed. 11th Cir. 6/30/2004) (Fed. 11th Cir., 2004).  

On March 22, 2006 GE Healthcare Financial Services provided a five-year, $25 million revolver 

and a six-year, $85 million term loan to the web based hospital supply electronic market place Global 

Healthcare Exchange (GHX). GHX used the financing to acquire San Jose-based Neoforma, Inc., which 

“offers similar, yet complementary, products and services designed to improve efficiencies, accuracy and 

collaboration.” See Exb 25 

Neoforma issued its last SEC form 8K detailing the merger.  

IX. Tortious interference  

 This settlement brief does not address the evidentiary basis nor detail damages for a second claim 

and cause of action against the defendants for tortious interference with a contract or business expectancy 

under Missouri law. Thee damages would be for  the separate tort would be equal to the contract damages 

in this action, since the contract with General Electric was an effort by the plaintiff to replace the funds and 

capitalization US Bancorp caused to be lost. 

At this stage in the present litigation, this conduct averred in the present complaint is a component 

of the plaintiff’s breach of contract claim against US Bank, NA and US Bancorp and the inherent duty of 

good faith and fair dealing breached by US Bank, NA and US Bancorp. The interference with the plaintiff’s 

contract with General Electric is the extraordinary and egregious conduct of US Bank, NA and US Bancorp 

in depriving the plaintiff of the opportunity to mitigate or cover the losses caused by US Bank, NA and US 

Bancorp’s breach of the contract to provide the plaintiff escrow accounts.  

The Kansas District court but not the plaintiff has received the defense counsel’s detailed sworn 

affidavits for attorney’s fees that admit time spent with John K. Power and other attorneys of Husch 

Eppenger LLC now Husch Blackwell Sanders LLP for the purpose of coordinating General Electric’s 

defense of contract and antitrust claims brought by the plaintiff and where US Bancorp had no interest in 

the sale of lease contract between Medical Supply Chain, Inc. and General Electric. The defendants have 

repeatedly failed to produce these documents in the plaintiff’s discovery requests.  
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The plaintiff does however have evidence that includes emails between the plaintiff and Norman 

E. Siegel of Stueve Siegel Hanson, LLP.  See Exb 28 Emails between Seigel and the Plaintiff. 

The plaintiff sought to retain Norman E. Siegel to represent the plaintiff’s contract related claims 

against General Electric and state antitrust claims against General Electric’s hospital supply co-conspirator 

Novation LLC in the 16th Circuit State of Missouri Court at Independence, Missouri. The plaintiff’s cause 

was likely to return to federal court in the US District Court for the Western District of Missouri if the state 

representation could not be obtained in time. During the course of communications about representation, 

the plaintiff’s claims against General Electric were removed to the Western District court. Seigel was one 

of only a handful of attorneys in the region that had the skills set required to replace the plaintiff’s original 

counsel in the General Electric and Novation LLC litigation whom the defendants had caused to be 

disbarred. See Exb 29 Biography of Norman E. Siegel. 

The defendants US Bank and US Bancorp through their agent Shughart, Thompson & Kilroy PC 

and with the knowledge of US Bancorp’s current President and CEO, Richard K. Davis and approval of 

delegating conduct of the litigation to Shughart, Thompson & Kilroy PC without controls in place to 

prevent fraud and racketeering as required under  § 302 of the Sarbanes-Oxley Act caused the plaintiff’s 

federal court litigation with General Electric in Missouri to be obstructed and interfered with during 

September to December of 2007.  

The defendants US Bank and US Bancorp caused the plaintiff to be denied counsel and a 

prosecuting witness in the body of Norman E. Siegel and deprived the plaintiff of the business expectancy 

of the legal representation of Stueve Siegel Hanson, LLP to prevent the plaintiff from mitigating or 

covering for his damages from the defendants US Bank and US Bancorp’s breach of the contract for 

escrow accounts and to prevent the plaintiff from realizing the benefit from the contract or business 

expectancy with General Electric. 

The defendants US Bank and US Bancorp interfered with and caused the plaintiff to lose his 

business expectancy in the representation by Stueve Siegel Hanson, LLP and supplemented their 

continuing  interference with the plaintiff’s business expectancy with General Electric by having their agent 

Shughart Thompson & Kilroy, PC and the person Mark A. Olthoff,  KS # 70339 fraudulently misrepresent 
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the reputation of the plaintiff and the plaintiff’s business and legal claims to Norman E. Siegel in the period 

from November 20th to December 8, 2007.  

On December 7, 2008 the plaintiff heard from Norman E. Siegel numerous misrepresentations 

about the viability of his claims that did not originate from case law or the documentation. Some of the 

misrepresentations were clear “whoppers” like the litigation against the defendant conglomerate US 

Bancorp with banking and non-banking subsidiaries was not viable because banks cannot be liable for 

antitrust. Notwithstanding the obvious, that US Bancorp is not a bank, Congress has specifically created 

policy specifically prohibiting banks anticompetitive acts in their client’s market, creating a specific bank 

antitrust act The anti-tying section (Sec. 106) of the Bank Holding Company Act (BHCA) of 1970, and 

including banks in provisions of the Sherman and Clayton Antitrust Acts. The overwhelming weight of 

American antitrust law reveals banks are not immune. This misrepresentation of the law was communicated 

to Norman E. Siegel by the defendants through Mark A. Olthoff,  KS # 70339.  

The defendants through Mark A. Olthoff,  KS # 70339 also communicated to Norman E. Siegel in 

the week preceding December 7, 2007 the intentional factual misrepresentation that the plaintiff had 

claimed US Bank and US Bancorp monopolized banking services when the defendants and Mark A. 

Olthoff,  KS # 70339 knew the plaintiff had claimed that US Bank, US Bancorp and US Bancorp Piper 

Jaffray were in an anticompetitive agreement with Novation LLC to deprive healthcare technology 

companies of capital to enter the national hospital supply market and the national hospital supply market 

for supplies delivered through the internet by preventing new entrants from getting capitalized through the 

cartel’s misconduct and group boycott.  

The plaintiff had also repeatedly supplied Mark A. Olthoff,  KS # 70339 with the US Senate 

Judiciary Committee’s Sub-Committee on Antitrust Business Rights and Competition’s April 30, 2002, on 

"Hospital Group Purchasing: Lowering Costs at the Expense of Patient Health and Medical Innovation?" 

and specifically the hearing testimony of Ms. Elizabeth A. Weatherman, Managing Director Warburg 

Pincus, LLC. See Exb 30 Weatherman testimony about suppression of healthcare venture capital. 

 US Bancorp’s current President and CEO, Richard K. Davis can be found to be liable in his 

individual capacity for acting in excess of his corporate authority for tortious interference with the 

plaintiff’s General Electric lease sale contract on the most recent conduct by his agent Shughart Thompson 
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& Kilroy, PC to deprive the plaintiff of counsel and interfere in the plaintiff’s representation of claims 

against the GE defendants in the State of Missouri 16th Circuit Court at Independence, Missouri and the US 

District Court for the Western District of Missouri. See Maillet v. Frontpoint Partners, L.L.C., No. 02 Civ. 

7865(GBD), 2003 WL 21355218, at *2 (S.D.N.Y. June 10, 2003). 

 US Bancorp’s President and CEO, Richard K. Davis can also be found to have committed tortious 

interference with US Bank’s contract’s with the plaintiff by omitting reference or disclosure of US 

Bancorp’s (NYSE USB) liability in the present litigation from US Bancorp’s securities filings as required 

under § 302 of the Sarbanes-Oxley Act, where the extended corporate governance reposited in the US 

Bancorp Board of Directors would have resulted in the contracts with the plaintiff being honored and 

Medical Supply Chain entering the market for hospital supplies:  

“Defendant Richard J. Miller ("Miller") served as Cardinal's Executive Vice President, Chief 

Financial Officer ("CFO") and Principal Accounting Officer from March 1999 through July 2004. 

Prior to that time, Miller had served as Cardinal's acting CFO since August 1998, and as a 

Controller and Vice President from August 1995 through March 1999. Before joining Cardinal, 

Miller had been a partner with Deloitte & Touche with over thirteen years of financial and 

accounting experience; he is a certified public accountant ("CPA") and holds a bachelor's degree in 

accounting from Ohio State University. Miller prepared and signed the Company's SEC filings, 

issued statements in press releases and participated in the Company's conference calls with analysts 

and investors. Like Walter, in conjunction with each of Cardinal's public financial statements filed 
with the SEC beginning in the Company's September 30, 2002, Form 10-K for FY 2002, Walter 

signed a certification pursuant to § 302 of the Sarbanes-Oxley Act. Defendant Miller left Cardinal in 

July 2004. Upon his resignation, Miller admitted that "[c]ertain financial reporting practices and 

judgments that occurred during my tenure as CFO have come under scrutiny in the ongoing 

investigations." During the Class Period, Miller received $16,659,563 in total compensation, $15.4 

million of which were incentive-based bonuses and option awards.” 

 

In re Cardinal Health Inc. Securities Litigations, 426 F.Supp.2d 688 at 699 to 700 (S.D. Ohio, 

2006) 

   US Bancorp’s President and CEO, Richard K. Davis also now has liability for conduct by his 

agent Shughart Thompson & Kilroy PC to deny the plaintiff discovery of evidence through extrinsic fraud 

to withhold evidence that can be used as exhibits by the plaintiff in the present litigation. 

“The High View Fund, L.P. v. Hall, 27 F.Supp.2d 420, 429-30 (S.D.N.Y.1998) (holding that a 

director of a corporation "may be held liable for tortious interference with the corporation's contracts 

if she exceeds the scope of her corporate authority in causing the breach of those contracts." 

(emphasis added))” 

 

TVT Records v. Island Def Jam Music Group, 279 F.Supp.2d 366 at 379 (S.D.N.Y., 2003) 

 

 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8883



 46 

X. Defendants’ Continuing Antitrust Conduct  

The conduct being discovered relevant to the defendants and US Bancorp’s current President and 

CEO, Richard K. Davis’s efforts to keep the plaintiff’s business Medical Supply Chain excluded from the 

national market for hospital supplies is actionable. The national market for hospital supplies is controlled 

by Novation LLC which has over 80% of the relevant national markets for hospital supplies controlled 

through illicit long term anticompetitive contracts that also restrict hospital supply purchases online to 

Novation LLC’s former marketplace Neoforma, Inc. and now Novation, LLC’s current marketplace GHX, 

LLC.    

 The defendants through Shughart, Thompson & Kilroy deceived Hon. Carlos Murguia into 

dismissing the plaintiff’s preceding antitrust action by falsely representing it was subject to res judicata. 

Despite clear US Supreme Court authority- Lawlor v. National Screen Service Corp., 349 U.S. 322, 75 

S.Ct. 865, 99 L.Ed. 1122 (1955) repeatedly cited by the plaintiff in pleadings ignored by the court that 

showed the transactional analysis used in the Tenth Circuit and in Lawlor prevented res judicata from 

applying. Shughart, Thompson & Kilroy perpetuated the extrinsic fraud of smearing the plaintiff’s former 

counsel Bret D. Landrith in ex parte communications to the court and in fraudulent motions for sanctions.  

The court of Hon. Carlos Murguia was deceived by Shughart, Thompson & Kilroy into both dismissing the 

plaintiff’s federal claims and in sanctioning the plaintiff, incredibly for being right at law: 

“The Supreme Court case of Lawlor v. National Screen Service Corp., 349 U.S. 322, 75 S.Ct. 865, 

99 L.Ed. 1122 (1955), is controlling. In Lawlor, the plaintiffs brought an antitrust action in 1942 

alleging that the defendants, National Screen and three producers, had conspired to establish a 

monopoly in the distribution of advertising posters to motion picture exhibitors through the use of 

exclusive licenses, and that the plaintiffs' business had been injured as a result. In 1943, prior to 

trial, that suit was settled and dismissed with prejudice. Id. at 324, 75 S.Ct. at 866. The settlement 

was based upon an agreement by National Screen to furnish plaintiffs with all standard accessories 
distributed by National Screen pursuant to its exclusive license agreements. In 1949, the plaintiffs 

brought another antitrust action, this time alleging that the prior settlement was merely a device used 

by the defendants to perpetuate their conspiracy and monopoly. Plaintiffs also alleged that five other 

producers had joined the conspiracy since the 1943 dismissal, that defendant National Screen had 

deliberately made slow and erratic deliveries of advertising materials in an effort to destroy 

plaintiffs' business, and that defendant had used tie-in sales and other means of exploiting its 

monopoly power. Id. at 325, 75 S.Ct. at 867. The Supreme Court held that the latter suit was not 

barred by res judicata because the two suits were not based on the same cause of action. Id. at 327, 

75 S.Ct. at 868. The Court noted: 

That both suits involved "essentially the same course of wrongful conduct" is not decisive. Such a 

course of conduct--for example, an abatable nuisance--may frequently 
give rise to more than a single cause of action.... While the 1943 judgment precludes recovery on 

claims arising prior to its entry, it cannot be given the effect of extinguishing claims which did not 

even then exist and which could not possibly have been sued upon in the previous case. 

        Id. at 327-28, 75 S.Ct. at 868 (footnote omitted). 
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Cellar Door Productions, Inc. of Michigan v. Kay, 897 F.2d 1375 at 1376-1377  (C.A.6 (Mich.), 

1990). 

US Bancorp’s current President and CEO, Richard K. Davis has continued the antitrust defendant 

Jerry Grundhoffer’s misconduct in preventing Medical Supply Chain from competing against Novation 

LLC in the market for hospital supplies through extrinsic fraud both in this litigation and in the plaintiff’s 

litigation in Missouri against General Electric where US Bancorp has no interest except for the open 

willingness to stop the plaintiff from getting capital to enter the hospital supply market at all costs..  "[i]n 

the context of a continuing scheme to violate the antitrust laws, a cause of action accrues to the plaintiff 

each time the defendant engages in antitrust conduct that harms the plaintiff." Ohio-Sealy Mattress Mfg. 

Co. v. Sealy, Inc., 669 F.2d 490, 494 (7th Cir.), cert. denied, 459 U.S. 943, 103 S.Ct. 257, 74 L.Ed.2d 201 

(1982).  

The unlawful nature of US Bancorp’s current President and CEO, Richard K. Davis interference 

in the plaintiff’s litigation against General Electric including depriving the plaintiff of counsel in US 

District Court for the Western District of Missouri and the 16th Circuit State of Missouri court places him in 

the zone of personal liability for conduct outside of his legitimate authority as president and CEO of US 

Bancorp. Title 15, Chapter 1§ 24 of the Sherman Act entitled “Liability of directors and agents of 

corporation” expressly makes corporate officers responsible when their companies violate Sherman § 1. 

The continuing unlawful conduct of the present defendants and US Bancorp’s current President 

and CEO, Richard K. Davis to keep the plaintiff out of the market for hospital supplies monopolized by 

Novation LLC is similar to that described in Cream Top Creamery v. Dean Milk Co., 383 F.2d 358 (6th 

Cir.1967). Cream Top involved an action alleging a continuing scheme to violate antitrust laws subsequent 

to a prior dismissal with prejudice. In that case, the court relied upon Lawlor in reversing the District 

Court's order granting summary judgment on res judicata grounds. The court noted, "[a]t least insofar as 

the complaint alleges violations since the dismissal of the [first] case, the judgment in that case cannot be 

given the effect of extinguishing a claim which arose subsequent to that judgment." Id. at 363 (citing 

Lawlor, 349 U.S. 322, 75 S.Ct. 865). 

The extrinsic fraud of the defendants has rendered the preceding litigations between the parties 

into “…merely a device used by the defendants in that case to perpetuate their conspiracy and monopoly” 
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(Lawlor, 349 U.S. 322 at 324) . The defendants have not affirmatively disassociated themselves with the 

Novation LLC, General Electric, GHX LLC cartel over the Missouri state market and the national market 

for hospital supplies delivered through an electronic marketplace as required under United States v. United 

States Gypsum Co., 438 U.S. 422, 464-65, 98 S.Ct. 2864, 57 L.Ed.2d 854 (1978), U.S. v. Gonzalez, 797 

F.2d 915 at 916-917 (C.A.10 (Okl.), 1986) and Drug Mart Pharmacy v. American Home Products Corp., 

288 F.Supp.2d 325 at fn 5 (E.D.N.Y., 2003). 

The development of discovery shows that the defendants and US Bancorp’s current President and 

CEO, Richard K. Davis have placed themselves squarely in per se antitrust liability for a group boycott in 

violation of § 416.031.1 RSMo with the co-conspirators Novation LLC, GHX LLC, General Electric and 

Husch Blackwell Sanders LLP ( a Missouri corporation) for three times what the plaintiff would have made 

if he had not been repeatedly obstructed from entering the national market for hospital supplies. See 

Fischer, Spuhl, Herzwurm & Associates, Inc. v. Forrest T. Jones & Co., 586 S.W.2d 310 (Mo., 1979). 

XI. Fraud 

 

Stirling v. Chemical Bank, 382 F.Supp. 1146, 1153 (S.D.N.Y.1974), aff'd 516 F.2d 1396 (2nd 

Cir.1975) (common law fraud from false representations that outstanding loans would not be called and 

further loans would be made). 

A. Missouri Fraud Damages 

 

 The plaintiff is entitled to separate damages for the defendants repeated fraud and the fraud of 

their agents: 

 

“We note also, that, while it is certainly true that a contract induced by fraud gives rise to both an 

action for breach of contract and an action in tort, separate damages must be pleaded and proved on 
each claim. Clayton Brokerage Co. v. Pilla, supra. Jacks or Better neither pleaded special damages 

nor sought instruction on a breach of contract theory. Damages on the counterclaim were based 

solely on the tort theory.” 

 

Rosenblum v. Jacks or Better of America West Inc., 745 S.W.2d 754 at fn 3 (Mo. App. E.D., 1988) 

 

“A victim of fraud has a choice under Missouri law: either (a) he rescinds the transaction, tenders 

return of any benefits he obtained by the transaction, and seeks judicial aid to recover the benefits he 

conveyed, or (b) he adheres to the transaction, retaining whatever benefits inured to him, and seeks 

to recover in damages the difference in value between what he actually received and what he would 

have received had there been no fraud. Baker v. Atkins, 258 S.W.2d 16 (Mo.App.1953). In other 
words, the victim of fraud can undo the transaction or he can obtain the benefit of the bargain. He 

cannot do both. Carter v. Butler, 264 Mo. 306, 174 S.W. 399 (banc 1915); Auffenberg v. Hafley, 

457 S.W.2d 929, 935 (Mo.App.1970); Clayton Brokerage Co. v. Pilla, 632 S.W.2d 300 
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(Mo.App.1982); Stadium Bank v. Milton, 589 S.W.2d 338 (Mo.App.1979); Harper v. Barket, 557 

S.W.2d 455 (Mo.App.1977); Yeager v. Wittels, 517 S.W.2d 457, 465 (Mo.App.1974).” 

 

Rosenblum v. Jacks or Better of America West Inc., 745 S.W.2d 754 at 74 (Mo. App. E.D., 1988). 

 
“Lakota Girl Scout Council, Inc. v. Havey Fund-Raising Mgmt., Inc., 519 F.2d 634, 643 (8th 

Cir.1975) (quoting 5 Corbin on Contracts § 1022 (1964)) (emphasis added); Employee Benefits 

Plus, Inc. v. Des Moines Gen. Hosp., 535 N.W.2d 149, 157 (Iowa Ct.App. 1995) (holding lost 

profits claimant "is only required to present such evidence as might reasonably be expected to be 

available under the circumstances") (internal quotations omitted).” 

 

Bbserco, Inc. v. Metrix Co., 324 F.3d 955 at 962 (8th Cir., 2003). 

 

 

XII. Total Damages Plaintiff is entitled to from the Breach of Contract  

 

The plaintiff for the purposes of this estimate will disregard non contract claims presently carged 

in his current complaint and the claims he will amend to include based on the defendants’ subsequent 

unlawful conduct after filing the present complaint in Independence, Missouri. 

The plaintiff has calculated that the breach of the contract to provide escrow accounts in 2002 has 

deprived the plaintiff of $450 million dollars in profit to date. This amount excludes interest and realization 

of business appreciation in Medical Supply Chain, Inc that the plaintiff would have enjoyed. 

The plaintiff also suffered the breach of good faith and fair dealing which also is included in his 

contract damages from US Bank and US Bancorp from interference with the plaintiff’s later contract with 

General Electric to sell a real estate lease and obtain a sum roughly equal to the US Bank escrow sum in 

time to launch Medical Supply Chain, Inc.’s entry into the national hospital supply market. This breach of 

good faith and fair dealing that resulted in US Bank and US Bancorp through its agents Shughart Thomson 

& Kilroy, PC interfering in the plaintiff’s claims for redress against the General Electric defendants entitles 

the plaintiff to an additional $450 million dollars in profit to date. 

The plaintiff will be entitled to judgment interest at 3.42% simple on the nine hundred million 

dollars ($900,000,000.00)  or eighty four thousand, three hundred and twenty eight dollars and seventy 

seven cents ( $ 84,328.77) a day. 
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XIII. Proposed Settlement  

 

 The plaintiff proposes to settle all past and present claims against US Bank, US Bancorp and its 

officers and employees providing the plaintiff receives all the following: 

1. The publication of US Bancorp, Inc.’s affirmative disassociation with Novation LLC, Neoforma, 

Inc. and their successors in interest. 

2. The US Bank defendant’s application for relief from judgment in all previous litigation between 

the US Bank, US Bancorp and its officers and employees and a stipulated dismissal. 

3. Capitalization of the plaintiff’s entry into the national hospital supply market by providing the 

plaintiff with two hundred million dollars deposited in Bank of America in the personal account of 

Samuel K. Lipari and the provision of a four hundred and fifty million dollar business line of 

credit ($450,000,000.00) at 8% to be serviced and controlled by Bank of America.  

4. A filing by US Bancorp’s CEO and senior counsel in the District Court for Kansas and the Kansas 

State Supreme Court reporting the misconduct of the defendants’ attorney agents and seeking the 

restoration nunc pro tunc of the plaintiff’s counsel Bret D. Landrith’s license to practice law. 

5. A filing by US Bank in the present litigation proposing to dismiss the present action without 

prejudice and to retain jurisdiction in the event US Bank, US Bancorp, its officers or employees 

violate the terms of this settlement.  

CONCLUSION 

In good faith the plaintiff believes this will be a win-win resolution that will allow KPMG LLP to 

sign off on the US Bancorp  current quarterly reporting and financial disclosures without creating new 

Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 liability and another predicate act of fraud 

against me to prevent my entry into the market for hospital supplies in competition with Novation, LLC. 

Respectfully Submitted,  

 

S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari   

297 NE Bayview   

Lee's Summit, MO 64064  

816-365-1306  
saml@medicalsupplychain.com  

Pro se  
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CERTIFICATE OF SERVICE 

  

I certify I have sent a copy via email to the undersigned opposing counsel via email on 2/8/08.  
 

Mark A. Olthoff, Esq., 

Jay E. Heidrick, Esq. 

Shughart Thomson & Kilroy, P.C. 

Twelve Wyandotte Plaza 

120 W. 12th Street 

Kansas City, MO  64105 

 

via email 

jheidrick@stklaw.com 

molthoff@stklaw.com 

ademarea@stklaw.com  
 

 

Sarah B. Stroebel (314122)  

Senior Corporate Counsel  

US Bancorp NA  

BC-MN-H210  

800 Nicollette Mall  

Minneapolis, MN 55402Mark A. Olthoff, Esq.,  

 

via email  

 
 

 

         S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari 
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I. Previous Settlement History 

  Around November 8, 2002, Plaintiff offered to settle for provision of the first ten escrow accounts 

in time to prevent the loss of $350,000.00 and to pay the defendants $6000.00 for fees.  Defendants rejected 

the offer through their attorneys Patrick J. McLaughlin a partner and co-chair in the corporate trust services 

of Dorsey & Whitney LLP and Mark A. Olthoff, KS lic. #70339 of Shughart Thompson & Kilroy. The 

defendants’ problem with the plaintiff proposed settlement was that even though no damages would have to 

be paid and the plaintiff would be paying US Bank the lucrative fees for the first ten accounts, the  

plaintiff would have entered the hospital supply market violating the agreement between US Bancorp Piper 

Jaffray and Novation LLC’s  Neoforma, Inc. to exclude competitors in the supplier markets that weren’t 

approved by Novation LLC, VHA and UHC.  

  In a partial settlement effort, the plaintiff offered to accept US Bancorp Piper Jaffray. In the 

alternative, the plaintiff offered to work with potential buyers of US Bancorp Piper Jaffray. See Exb 1 

(letter to Irving Weiser, CEO of Royal Bank of Canada). 

   In a 2003 Tenth Circuit Mediation conference during Medical Supply Chain, Inc. v. US Bancorp, 

NA, et al 112 Fed. Appx. 730 (10th Cir. 2004) where US Bank and US Bancorp through their attorneys 

Mark A. Olthoff, KS lic. #70339 and Andrew M. DeMarea KS lic.  #16141  of  Shughart Thompson & 

Kilroy offered merely to not seek attorney’s fees from the plaintiff if plaintiff dismissed his claims.  

II. Evidence of Contract 

 

 The plaintiff has copies of the email, memorandums, loan application, bank receipts, Five Star 

Guarantee, Non Disclosure notice, tape recordings.  

A. Notice at 2003 Rule 16 Conference to preserve electronic records 

 

The plaintiff served notice of his expectations that recent federal decisions on electronic discovery 

be observed and that the defendants maintain all electronically stored data relative to the plaintiffs contract, 

tortuous interference, fiduciary duty and antitrust related claims and submitted a proposed electronic 

discovery plan in the plaintiff’s report of the case management conference to Magistrate Waxse on or 

around May 6, 2003 See Exb 2 
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The May 6 , 2003  report documents notice was given to the defendants US Bank and US Bancorp 

that all identified electronic records were to be preserved and provided to the plaintiff for litigating the 

contract related claims: 

“Electronic Data discovery requests will seek relevant data from and about the following: 

 

• System users and administrators. The system administrators and relevant system users will be 

asked how, when and where information is stored, and why it is stored in that manner -- for 

example, how files are named, password-protected and encrypted.  

 

• Personal computer and server hard drives. Information will be extracted from PCs and servers. 

For PCs, the preferred extraction method is to create a bit-by-bit image of their hard drives. Failure 

to follow this procedure, such as by employing a simple unerase or disk-copying utility, may lead to 

destruction of data, claims of spoliation and sanctions.  

 

• Telephone And Cell Phone Records You have cell phones and their call logs and Palm Pilots. 
You have browser-based applications. Do you have to get cookie files and personal history files? In 

certain parts of the world, you may outsource communications. 

 

• Network backup tapes. Backup tapes of server data are regularly archived in case of a server or 

system failure. The system administrator typically follows a backup-tape recycling rotation schedule 

in which tapes are overwritten after a certain period, typically two to four weeks. As discussed 

above, the rotation schedule should stop once litigation is commenced to preserve possibly relevant 

information. 

  

• Internet server data and Internet visit data, such as cookies. These data can help administrators 

trace someone's Internet usage trail. The trail may be reconstructed from server logs and other trace 
evidence, such as cookies. You have browser-based applications. Do you have to get cookie files 

and personal history files? 

• Embedded chips and PDA devices. Relevant data can often be found in voicemail systems, 

dictaphone systems, EZ Pass, and Palm Pilots and other personal digital assistants. 

 

• Databases -- spreadsheets, e-mail and other dynamic systems. Database printouts frequently do 

not accurately represent the system data available to and/or used by the user. Computer code under 

each field or cell may affect the presentation of data to the viewer and what is actually printed. This 

may be important if the database's operations -- how it functioned and processed information -- is 

relevant to the proceeding. If that is the case, examination of the code under each field or cell will be 

necessary. 

 
• Meta data. Meta data is embedded data. For example, many word processors store information 

about a document that is not readily apparent from the face of the document, such as the author or 

the time it was last accessed or modified. Likewise, the specification (international standard) for e-

mail enables e-mail to be exchanged between different systems. The specification identifies about 

30 fields, but the sender and recipients typically see only a few fields -- to, from, subject, date and 

headline. The sending e-mail system may contain more information such as time sent or blank 

copies -- "bccs." This information, particularly bccs, could be critical in this litigation. 

  

• System logs. Many computers and servers have their own "audit trail" software that traces user 

action and inaction on the system. Some track user identities, passwords and access times. 

  
• File slack -- deleted and encrypted files. Files are stored in "allocated" space. Deleted files 

typically reside in unallocated or "slack" space. Computer forensics can recover deleted files even if 

they have been overwritten many times. Comparison of deleted files with the printed or current 
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electronic versions of the file may reveal evidence of tampering or alteration. Encrypted files require 

a deciphering key to access the data.  

 

Authentic Copies Of Electronic Information  

Data that is not captured properly may not be admissible in evidence. What constitutes an authentic 

copy of electronic data? Most courts allow duplicates, subject to a proper foundation, which is 
premised on the data's being authentic. Federal Rule of Evidence 1001(3) defines "original" 

computer data as "any printout or other output readable by sight, shown to reflect the data 

accurately. ..." Rule 1001(4) further defines "duplicate" as "a counterpart produced by the same 

impression as the original, or from the same matrix ... or by mechanical or electronic re-recording ... 

or by other equivalent techniques which accurately reproduces the original." 

  

The copying process must be exact and complete; the data must be capable of independent 

verification as a duplicate of the original (accomplished through algorithmic electronic file 

comparison, which creates an identifying number that will match the original with the copy); and 

the data must be tamper-proof so as to protect against alteration of the data between copying and 

presentation in court (the IT specialist should write-protect the data, run virus checks and document 

the secure transport and storage of the data).  
 

RULE 16 CONFERENCES  

One of the most useful management tools for electronic discovery is the Rule 16 pretrial conference. 

Topics for discussion at the conference may include: preservation of evidence (including whether 

backup, archival and "deleted" files will be exchanged), preliminary disclosures as to the parties' 

computer systems (including numbers, types, and locations of computers, operating systems in use 

and backup schedules), document processing and production formats, testifying experts and 

anticipated evidentiary disputes. 

  

As with the Rule 26(f) meeting, counsel must be armed with all of the salient facts regarding all 

electronic evidence that is relevant to the case. Being fully prepared at a Rule 16 conference may 
help limit the scope of discovery of the client's data while maximizing the disclosures from 

opposing parties. The court may be educated by expert testimony as to the nature, location and 

volume of electronic data, as well as the time and cost involved in producing it. 

 

  

 

DISCOVERY REQUESTS AND REVIEW  

Parties will incrementally approach electronic discovery by fashioning their request as narrowly and 

reasonably as possible. Electronic discovery takes place like a ladder. The first rung or two are 

narrow requests that will not give rise to defenses about the expense and burden. 

 

After the Rule 26 disclosures, attorneys may acquire more in-depth information or additional 
electronic data through a combination of interrogatories, requests for documents, and depositions. 

Requests should be carefully crafted to seek the data relevant to the claims and defenses in the 

matter. A request for "all electronic data" will likely result in an objection based on burden or 

expense, and courts often will not allow a "fishing expedition." Therefore, discovery requests must 

be specific and exhibit an understanding of how electronic data are created, stored and destroyed.  

The same criteria used in disclosing client data under the Rule 26 initial disclosure provision can be 

used to formulate effective interrogatories. The response to those interrogatories should provide a 

road map for a follow-up request for documents or subpoena duces tecum. If the response does not 

provide a road map, there are plenty of cases to support a motion to compel.  

 

Understanding all the advantages and potential pitfalls of electronic evidence is very important. 
Though electronic searches may be easier and faster than reviewing hard copies, the sheer volume of 

electronic documents can lead to mistakes. In a few million electronic pages of data, for example, it 

is relatively easy to miss an e-mail between you and your own client, inadvertently waiving the 

attorney-client privilege. 
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FRCP 34 authorizes requests for production of documents, including "electronic data compilations." 

FRCP 34(a). It is now black letter law that computerized data is discoverable if relevant. Anti 

Monopoly, Inc. v. Hasbro, Inc., 1996 U.S. Dist. LEXIS 16355, 1996 WL 22976 (S.D.N.Y.). 

Computer records, including those that have been "deleted," are discoverable documents under Rule 

34. Simon Property Group v. mySimon, Inc., 194 F.R.D. 639, 640 (S.D. Ind. 2000). 
 

Courts routinely grant requests for electronic production, even when the same information has been 

produced in hard copy. Anti-Monopoly, supra. Courts recognize the necessity and efficiency of 

production in electronic form, and have applied the federal rules' mandate of just, efficient and 

inexpensive resolution of disputes to require electronic production.  

 

If a requesting party will otherwise incur unnecessary expense, paper will not substitute for 

computer-readable discovery. Storch v. IPCO Safety Products Co., 1997 U.S. Dist. LEXIS 10118, 

1997 WL 401589 (E.D. Pa. 1997) (defendant required to produce electronically rather than impose 

upon plaintiff the cost of re-inputting data to allow computer analysis); In re Air Crash Disaster at 

Detroit Metropolitan Airport, 130 F.R.D. 634 (E.D. Mich. 1989) (party compelled to re-create 

computer-readable tape though it had already produced printouts).” 
 

 From Plaintiff’s Report of Parties Planning Conference May 6, 2003 at pgs. 29-32. Exb 2. 

 

Spoliation  

Already an administrative hearing by the Securities and Exchange Commission has found 

spoliation of evidence including destruction of emails that are relevant to this action and that have been 

identified in the complaint. On December 3, 2002 Securities regulators found U.S. Bancorp Piper Jaffray 

violated SEC Rule 17a-4 by failing "to preserve for three years, and/or to preserve in an accessible place for 

two years" such office memoranda as e-mails related to their exchange, brokerage or dealer businesses. 

U.S. Bancorp Piper Jaffray agreed to pay $1.65 million in fines. See Exb 3. SEC December 3, 2002 news. 

Specifically the email received by US Bancorp Piper Jaffray containing the plaintiff’s executive 

summary. The defendants through their agent Shughart Thompson & Kilroy PC , have already attempted to 

deceive this court with a false representation dated December 19, 2007 entitled Memorandum in Support of 

Motion to Dismiss. The defendants are trying to deceive this court into dismissing the plaintiff’s claims for 

theft of trade secrets by deliberately misrepresenting the email to US Bancorp Piper Jaffray as containing 

the business plan the plaintiff sought to protect. See Exb 4 Excerpt from Defendants’ December 19 

Memorandum in Support of Dismissal at pgs. 12-14. 

The repeated unlawful acts by the defendants causing the dissolution and delay of Medical Supply 

Chain, Inc. in addition to the early disclosure of the plan to healthcare suppliers aligned with the 

competitors of Medical Supply Chain, Inc. has now made the continued secrecy of the business plan 

meaningless and the plan is contained herein. 
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The plaintiff through his counsel Bret D. Landrith in a F.R. Civ. P. Rule 16 case management 

conference the week of May 2, 2003 with Steven D. Ruse, KS lic. #11461 and Mark A. Olthoff, KS lic. 

#70339  of Shughart Thomson & Kilroy, PC and reminded them again of the plaintiff’s proposed electronic 

discovery plan. A tape of that conference was made by the plaintiff and is Exb 5  

( and can be heard online at 

http://www.medicalsupplychain.com/pdf/Suggart%20Thompson%20Kilroy%20Steven%20Ruse%20Mark%20Olthoff%20Conversion

.wav ) 

B. Formation of contract 

The escrow services contract was formed between the parties with the following email which has 

Brian J. Kabbes a Vice President of US Bank’s Trust Department in St. Louis Missouri accepting the 

escrow agreement or memorandum after the inclusion of a term requiring the funds to be invested in a 

treasury fund owned by US Bank. 

US Bank’s Trust Department through its Vice President Brian Kabbes signed the escrow 

agreement. Brian Kabbes signed the agreement both by acknowledging and approving the agreement in a 

return email and also by causing his name “Brian J. Kabbes” to be affixed to the memorandum as required 

under 2 E. Farnsworth, Farnsworth on Contracts § 6.8, at 144 (1990); Restatement (Second) of Contracts § 

134 (1981); Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 236, 182 

S.W. 1036 (1916); Kamada v. RX Group Ltd., 639 S.W.2d 146, 148 (Mo.App.1982); Vess Beverages, Inc. 

v. Paddington Corp., 941 F.2d 651 at 654 (C.A.8 (Mo.), 1991) Venable v. Hickerson, Phelps, Kirtley & 

Associates, Inc., 903 S.W.2d 659 at 662 (Mo. App.W.D., 1995); Intern. Casings Group v. Premium 

Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005) . 

The email of Brian Kabbes accepting written contract to provide escrow accounts and escrow 

agency services and instructing affixing his name and address to it ( Exb 6):  

From: <BRIAN.J.KABBES@usbank.com>  

To: Samuel Lipari <Saml@MedicalSupplyChain.com>  
Subject: Re: Up Date:  

Date: 10/08/2002 2:20:23 PM  

 

Attachment N1: MSCI Escrow.doc  

 

Here is my address:  

Brian J. Kabbes  

Vice President  

U.S. Bank National Association  
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One U.S. Bank Plaza  

Mail Code: SL-MO-T6CT  

St. Louis, MO 63101  

314-418-3943  

314-418-1225 FAX  

                                                                               
                             

 >"Samuel Lipari" <Saml@MedicalSupplyChain.com>                      

 > To:      Brian.J.Kabbes@USBank.com                          

 >cc:       "bret landrith" <colaborator7@yahoo.com>           

 >Subject:  Up Date: 10/07/02 09:59 AM                                        

                                        

>Bryan, we have made the necessary changes to #10 Security Interests. Can  

>you provide me with acceptable language as it relates to an Authorization  

>and/or Rejection release. You may have a better feel for what language is  

>needed and/or will be recognized by the Escrow/Bank. S~  

>Samuel Lipari  

>Chairman &  
>Chief Operating Officer  

>Medical Supply Chain, Inc.  

>Corporate Center  

>1300 NW Jefferson Court  

>Blue Springs, MO 64015  

>: 816.220.4128  

>Fax: 816-220-4199  

>SamL@MedicalSupplyChain.com  

>www.MedicalSupplyChain.com  

>This message is intended solely for the designated recipient, which may  

>contain privileged or confidential information and may be subject to  
>confidentiality agreement(s). Access to this email by anyone else is  

>unauthorized. If you are not the intended recipient, any disclosure, copying,  

>distribution or any action taken or omitted to be taken in reliance on it, is  

>prohibited and may be unlawful. If you have received this message in error,  

>please notify the sender immediately by reply and destroy the original  

>communication.  

 

 Kabbes email to Lipari 10-8-02 Exb 6 

The above email incorporating the text of the email it was a reply to was sent to the plaintiff in 

response to a telephone call request for approval of the agreement in its final form to send to the first group 

of hospital supply representative candidates selected by Medical Supply Chain, Inc. who were to deposit 

their certification funds in the escrow accounts, capitalizing Medical Supply Chain, Inc.’s entry into the 

national hospital supply market. The email Brian Kabbes was responding to (Exb 7 Lipari email to Kabbes 

10-7-02) had as an attachment the written escrow agreement: 

From: Samuel Lipari <Saml@MedicalSupplyChain.com>  

To: <Brian.J.Kabbes@USBank.com>  
Subject: Up Date:  

Date: 10/07/2002 8:59:16 AM  

 

Attachment N1: MSCI Escrow.doc  
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Bryan, we have made the necessary changes to #10 Security Interests. Can you  

provide me with acceptable language as it relates to an Authorization and/or  

Rejection release. You may have a better feel for what language is needed  

and/or will be recognized by the Escrow/Bank. S~  

 
Samuel Lipari  

Chairman &  

Chief Operating Officer  

Medical Supply Chain, Inc.  

Corporate Center  

1300 NW Jefferson Court  

Blue Springs, MO 64015  

Phone: 816.220.4128  

Fax: 816-220-4199  

SamL@MedicalSupplyChain.com  

www.MedicalSupplyChain.com  

  
This message is intended solely for the designated recipient, which may  

contain privileged or confidential information and may be subject to  

confidentiality agreement(s). Access to this email by anyone else is  

unauthorized. If you are not the intended recipient, any disclosure, copying,  

distribution or any action taken or omitted to be taken in reliance on it, is  

prohibited and may be unlawful. If you have received this message in error,  

please notify the sender immediately by reply and destroy the original  

communication.  

 

Exb 7 Lipari email to Kabbes 10-7-02. 

The attachment N1 to the 10-7-02 email agreement had an escrow agreement without Brian 

Kabbes Signature block affixed. Exb 8. 

The word document meta data shows that the Brian Kabbes signature block was attached as 

instructed by Brian Kabbes in his email to Lipari on 10-8-02. The escrow agreement approved after 

amendment to include a benefit to US Bank that was included in the email signed by Brian Kabbes on 

behalf of US Bank Trust department is Exb 9. 

After the escrow agreement terms had been agreed upon and the escrow contract approved for 

mailing to the first 10 candidates selected by Medical Supply Chain, Inc. The plaintiff began working on 

the release that would be utilized after the seminars were concluded. The next email is the plaintiff 

forwarding the release to Brian Kabbes for review, Exb 10. The email also is evidence that documents were 

entrusted to the Noland road branch office of US Bank in Independence, Missouri and that the plaintiff had 

instructed Doug Lewis to fax to Kabbes in St. Louis the tax clearance and corporate standing : 

From: Samuel Lipari <Saml@MedicalSupplyChain.com>  
To: Brian Kabbes <Brian.J.Kabbes@USBank.com>  
Subject: Escrow Release  
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Date: 10/11/2002 11:22:31 AM  
 
Attachment N1: MSCI Escrow Release.doc  

 

Brian, attached is the MSCI Escrow release. Please review and advise? Did Doug  

fax our Tax clearance and Corporation standing documents? Let's talk Monday.  

 

Sam  

 

Samuel Lipari  

Chairman & Chief Operating Officer  

Medical Supply Chain, Inc.  

Corporate Center  
1300 NW Jefferson Court  

Blue Springs, MO 64015  

Phone: 816.220.4128  

Fax: 816.220.4199  

SamL@MedicalSupplyChain.com  

www.MedicalSupplyChain.com  

  

This message is intended solely for the designated recipient, which may  

contain privileged or confidential information and may be subject to  

confidentiality agreement(s). Access to this email by anyone else is  

unauthorized. If you are not the intended recipient, any disclosure, copying,  
distribution or any action taken or omitted to be taken in reliance on it, is  

prohibited and may be unlawful. If you have received this message in error,  

please notify the sender immediately by reply and decommunication.  
 

Exb. 10 Lipari email to Brian Kabbes 10-11-02. 

 

The last  email between Kabbes and the plaintiff  is dated 10-14-02 and is a query by Lipari on the 

status of a separate writing, the release that the MSCI candidates would have to execute to free the 

remainder of the escrow funds for use by Medical Supply Chain, Inc.: 

 

From: Samuel Lipari 

To: Brian Kabbes 

Sent: Monday, October 14, 2002 3:57 PM 

Subject: Escrow Release 

 
Brian, is the escrow release OK? Sam 

 

Exb 11 Lipari email to Brian Kabbes 10-14-02. 

 

The voicemail left by Becky Hainje of US Bank in Independence, Missouri (See Exb 12 or hear 

online at http://www.medicalsupplychain.com/pdf/USB%20Becky%20Hainje%20Conversion.wav ) explains that Brian 

Kabbes will not consider accepting additional documentation. Becky Hainje states the reason the escrow 

accounts will not be provided is the know your customer provision of the USA PATRIOT Act. Hainje 
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reveals additional documentation or changing the contract to meet the requirements claimed by the bank to 

make performance an impossibility under the USA PATRIOT Act will not be considered. This 

conclusively shows breach and liability of the defendants under the plaintiff’s claim for breach of contract. 

Refusal to adapt or change the contract to make performance possible voids the UCC impossibility defense 

and is a violation of the UCC duty of good faith and fair dealing.  

The defendants did not disclose any email as part of their Rule 26 disclosure. The defendants 

sought a stay of discovery based on the defendants’ misrepresentation of Missouri law on whether the 

plaintiff had standing to proceed pro se. See Exb 13 at pages 23-34 from the plaintiff’s second draft of the 

parties’ January 2008 case management conference report. The plaintiff gave notice that the court lacked 

jurisdiction to relieve them from their Rule 26 disclosure requirements where the appeal of the same case or 

controversy was before the Tenth Circuit as Medical Supply Chain, Inc. and Samuel Lipari v. Neoforma, et 

al., Case No. 06-3331.  

The defendants’ May 4, 2007 letter Exb 14 defends their actions and provided Rule 26 (a) 

discovery disclosures that did not include the email critical to resolving the central issue of this litigation: 

whether the parties were in contract and whether the contract or contracts were in writing. 

October 18 Letter (DEF 00010  Exb 15 ) from US Bank Trust Legal Services senior corporate 

counsel Kristen Strong attempting to overcome the pretext nature of the USA PATRIOT Act know your 

customer reason given for breaching the contract discussed by the plaintiff ‘s counsel with her as a 

misrepresentation and a legally incorrect understanding of the USA PATRIOT Act law by the bank’s trust 

department acting as the plaintiff’s fiduciary and at length with US Bank officials in previous recorded 

conversations. 

In ¶3 of the October 18 Letter (DEF 00010  Exb 15 )  Trust Legal Services senior corporate 

counsel Kristen Strong also gives two more pretext and false reasons the escrow services contract was 

breached, stating the escrow agreement was not in writing and not signed by US Bank. 

The defendants omitted or excluded DEF 00011 from disclosure to the plaintiff. 

 October 22 Letter from US Bank Trust Legal Services senior corporate counsel Kristen Strong 

acknowledging receipt of proposed draft complaint and requesting plaintiff to cease communications with 

bank employees. DEF 00012  Exb 16 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8900



 10 

III. Effect of Anticipatory Breach 

 

The defendants repudiated the contract with the plaintiff. The complaint describes Brian Kabbes, a 

US Bank Vice President stating that the escrow contracts would not be performed after they were sent to 

the key candidates selected by the plaintiff. “An anticipatory repudiation can be made orally. See Upland 

Ind. Corp. v. Pacific Gamble Robinson Co., 684 P.2d 638, 643 (Utah 1984) (anticipatory breach "is the 

outcome of words or acts evincing an intention to refuse performance in the future"); accord 

RESTATEMENT § 250 (indicating that anticipatory repudiation is typically made by way of a 

"statement").”Becker v. Hsa/Wexford Bancgroup, L.L.C., 157 F.Supp.2d 1243 at 1252-1253 (D. Utah, 

2001). 

By repudiating the contract, the defendants voluntarily accepted liability for the plaintiff’s lost 

profits:  

“It is settled law in this state that either party to a contract has the right to repudiate the contract on 

the usual terms of compensating the other for the damages, and that a repudiation of the contract 

amounts to a breach. When defendant repudiated the contract on April 6th, the contract was 

breached, and a right of action then accrued to the plaintiff to sue for and recover damages caused 

by the breach. It was not within plaintiff's power thereafter to publish the advertisement in its 

catalogue, and sue upon the contract as for a performance, and recover the contract price. Plaintiff's 

remedy, having expended labor and incurred expense in a part performance of the contract before its 
repudiation, was by suit to recover the money expended, the value of the labor bestowed in part 

performance of the contract, plus the profit that would have accrued had not the performance 

of the contract been prevented by the defendant." See, also, Frederick v. Willoughby, 136 Mo. 

App. 244, 116 S. W. 1109.” [Emphasis added] 

 

Western Advertising Co. v. Midwest Laundries, 61 S.W.2d 251 (Mo. App., 1933).  

 Federal courts are consistent in recognizing the long established principle of anticipatory breach 

under Missouri law: 

Medcon clearly stated its intent not to perform under the contract at that time or any other time. 
Medcon lacked a valid legal basis for reaching this extreme conclusion. Engel exercised its statutory 

rights when it continued to perform and then resold the goods when Medcon failed to retract its 

repudiation. See Mo.Rev.Stat. §§ 400.2-610, 400.2-703. Engel is therefore entitled to damages.” 

 

Engel Industries v. First American Bank, 798 F.Supp. 9 at 12 (D.C., 1992). The defendants in their 

December 19, 2003 have argued that escrow accounts are goods. Therefore the defendants have likely 

conceded Mo.Rev.Stat. §§ 400.2-610, 400.2-703 apply.  

The plaintiff attempted to exercise the option of seeking a declaratory judgment in federal court 

against the conduct of US Bank and US Bancorp in anticipatorily breaching the contract that was certain to 

injure patients and even result in death in the national market for hospital supplies, not to mention injure 
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Medical Supply Chain, Inc. The [non-breaching] party can immediately treat the anticipatory repudiation as 

a breach, or it can continue to treat the contract as operable and urge performance without waiving any 

right to sue for that repudiation. Kasco Servs. Corp. v. Benson, 831 P.2d 86, 89 (Utah 1992). 

Neither US Bank, nor US Bancorp retracted their anticipatory breach before the plaintiff brought 

his action.  

“Because a party injured by another party's anticipatory repudiation may elect to immediately sue 

for damages, a retraction of an anticipatory repudiation must be made before suit is brought to be 

effective. See Restatement (Second) of Contracts Sec. 256(1) (1981).”  

 

Glatt v. Bank of Kirkwood Plaza, 383 N.W.2d 473 at 479 (N.D., 1986). The immediacy of the 

plaintiff’s cause of action also negates the effect of later misrepresentations of the bank officials regarding 

whether the parties were in contract and a cause of action ripened at the repudiation. At law, the filing of 

the suit which did not result in Hon. Carlos Murguia hearing the state contract related claims provided the 

defendants notice that their anticipatory repudiation could no longer be modified, altered or retracted. It 

was at that point quite simply an intentional breach. US Bank and US Bancorp had assumed liability for the 

natural damages in contemplation of the parties: 

“FARNSWORTH ON CONTRACTS, § 8.21, at 542-43. "As soon as the injured party has 
materially changed its position in reliance on the repudiation, ... it is too late for the repudiating 

party to retract." Id. at 543. If the injured party notifies the repudiating party that it considers the 

repudiation final, either by statements to that effect or by filing a lawsuit, then it need not show 

reliance on the repudiation to prevent revocation. Id. at 543, n. 15. However, if there has been no 

material change in reliance on the repudiation, and no notice that the repudiation is considered 

final, such as by the filing of a lawsuit, then revocation is possible. If the repudiation was by 

words, then "the repudiating party can nullify it by giving notice of retraction to the injured party." 

Id. at 542. If the repudiation was by deeds, then "the repudiating party can nullify it by correcting 

the situation that amounted to the repudiation." Id. at 543.” [Emphasis added] 

 

Kinesoft Development Corp. v. Softbank Holdings, 139 F.Supp.2d 869 at 898 (N.D. Ill., 2001) 

A. Lack of Business Justification  

 

The defendants had no measurable risk of liability from providing the escrow accounts: 

 

“30A C.J.S. Escrows § 8, page 991, states in pertinent part as follows: 

b. Liabilities 

        A depositary is liable for a breach of the duties assumed by him under the terms of the escrow 

contract. 

        The liability of a depositary or escrow holder is both fixed and limited by the contract under 

which he undertakes to perform the impartial function of stake-holder. So, a depositary is not liable 

for failure to comply with instructions or provisions of a contract between the depositors to which 
he has not assented and is not bound. On the other hand, if he violates duties assumed under the 

terms of the escrow contract or instructions, he is liable in damages for the loss suffered thereby, 

unless it appears that his wrongful act has been ratified by the injured party. He is liable for his 

negligence, as in caring for the property deposited with him, or for breach of duty of good faith 
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toward the depositor in personally acquiring such property at an inadequate price, or for conversion 

in delivering escrows in violation of the escrow agreement as discussed infra § 11; and he may be 

compelled to deliver the instrument to the grantee or obligee where the latter has complied with all 

the conditions of the escrow, infra § 15. 

        Generally, no liability attaches for the depositary's failure to do something not required 

by the terms of the escrow, or for a loss incurred while obediently following the escrow 

instructions without neglect or fraud. Also, a depositary is not liable for failure to inquire 

concerning the authority of an agent of certain of the parties making the deposit; . .. (Footnotes 

omitted)” [ Emphasis added] 

 

Federal Deposit Ins. v. First Nat. Bank and Trust, 496 F.Supp. 294 at 296-297 (W.D. Okl., 1980). 

 In addition to clearly established legal authorities severely limiting or excluding liability to escrow 

agents, the escrow agreement adopted by US Bank expressly indemnified the escrow agent against all 

liability: 

“5. Indemnification 

 

  Seller and Purchaser jointly and severally agree to indemnify and save the Escrow Agent harmless 

from all loss, cost, damages, fees and expenses, including, but not limited to attorney's fees suffered 

or incurred by the Escrow Agent as a result thereof.” 

 

 Exb. 9 Escrow contract article 5. 

 

B. The Falsehood of the Reason Given For Not Performing 

 The complaint details the misrepresentation of the defendants that the USA PATRIOT Act 

prevented from performing the contract and required their breach. The tape recording of US Bank officials 

reveals the USA PATRIOT Act was the reason given (later recorded and written communications 

demonstrate the defendants sought to deny they had used the USA PATRIOT Act as a pretext for not 

performing).  

The falsehood is independently demonstrable for each of the following reasons; 1) the  “know 

your customer” reporting requirements contemplated under the act were not a barrier but a mere reporting 

mechanism; 2) the applicability of any reporting requirements to a domestic trust or escrow account was 

speculative at the time the reason was given; and 3) the US Treasury Department which is responsible for 

regulating banks had published it was delaying implementation of the USA PATRIOT Act to banks. 

The May 2005 United States Government Accountability Office Report to Congressional Requesters 

entitled “USA PATRIOT ACT Additional Guidance Could Improve Implementation of Regulations 

Related to Customer Identification and Information Sharing Procedures” (GAO-05-412 USA Patriot Act) 

20 reveals that regulations for Customer Information Procedures (“CIP”) did not even get issued or enacted 
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till October of 2003 a year after US Bank and US Bancorp breach of the contract to provide escrow 

accounts on the false pretext that the “know your customer” provisions of the USA PATRIOT Act the CIP 

procedures prevented escrow account deposits: 

 

“Since February 1 and October 1, 2003—when financial institutions were to be in compliance with 

regulations for sections 314 and CIP of the PATRIOT Act, respectively—banking, securities, and 

futures regulators and SROs  

issued examination guidance and trained examiners to assess firms for compliance with both 

provisions. The five banking regulators jointly issued guidance for CIP and section 314. The SEC 

and the securities SROs we reviewed issued final guidance for both provisions individually, and the 

futures SROs we reviewed issued final guidance jointly in February 2004 through the Joint Audit 

Committee—a consortium of futures exchanges. NFA updated and issued its guidance by October 

2003 for both provisions. All federal financial regulators and SROs continue to update staff on 

changes to examination procedures and have trained examiners to assess firms for compliance with 

CIP and section 314. All Financial Regulators and SROs Have Issued Final Guidance and 
Procedures for CIP and Section 314 and The banking regulators jointly issued guidance and 

procedures for section 314 on October 20, 2003, and for CIP on July 28, 2004. Although banking 

regulators did not issue final examination guidance for CIPs until several months after the 

regulations took effect, examiners were assessing firms’ CIPs using draft or interim guidance 

beginning in October 2003.” 

 

 GAO-05-412 USA Patriot Act at pg. 28 http://www.gao.gov/new.items/d05412.pdf 

 Ed Higgens, a Senior Vice President and attorney acting for US Bancorp’s Chief Financial Officer 

Andrew Cesere also stated in a taped phone conversation with the plaintiff that he saw no way that the 

know your customer provision of the USA PATRIOT Act would apply to the plaintiff’s escrow accounts or 

prevent the plaintiff from receiving the escrow accounts, line of credit, clearing and settlement services. 

Exb. 17 Ed Higgens recording. 

The USA PATRIOT Act reason provided by US Bank and US Bancorp was a false pretext but is 

further demonstrable as intentional fraud because the plaintiff supplied the defendants with information 

about the inapplicability of the USA PATRIOT Act and also sought to correct any problems causing the 

repudiation in order to preserve performance. Exb 12 Becky Hainje voice mail. 

IV. Emails, Escrow Agreement, Loan Application Written Contracts Per Missouri Law  

 

Under Missouri Statute of Frauds law, the contract itself need not be in writing; a memorandum of 

the contract is sufficient. See Weil Clothing Co. v. National Garment Co., 148 S.W.2d 586, 594 

(Mo.App.1941) (quoting Carter v. Western Tie & Timber Co., 170 S.W. 445, 446 (Mo.App.1914)). The 

memorandum need not be a single document but may comprise several writings that, in combination, 

supply the essential terms. Bayless Bldg. Materials Co. v. Peerless Land Co., 509 S.W.2d 206, 211 
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(Mo.App.1974). Even if only one of the documents is signed, the requirement is satisfied as long as one 

document refers to the other, or their contents clearly show they are related. See Mayer v. King Cola Mid-

America, Inc., 660 S.W.2d 746, 748 (Mo.App.1983). 

The email exchange led to the Escrow Memorandum to be a signed contract: 

“Under the statute of frauds, the writing evidencing a contract of the character of that here involved 

is not required to be signed contemporaneously with the making of the contract itself.” 

 

Gate City Nat. Bank v. Elliott, 181 S.W. 25 at 28 (Mo., 1915). 

The contract itself need not be in writing; a memorandum of the contract is sufficient. See Weil 

Clothing Co. v. National Garment Co., 148 S.W.2d 586, 594 (Mo.App.1941) (quoting Carter v. Western 

Tie & Timber Co., 170 S.W. 445, 446 (Mo.App.1914)). The memorandum need not be a single document 

but may comprise several writings that, in combination, supply the essential terms. Bayless Bldg. Materials 

Co. v. Peerless Land Co., 509 S.W.2d 206, 211 (Mo.App.1974). Even if only one of the documents is 

signed, the requirement is satisfied as long as one document refers to the other, or their contents clearly 

show they are related. See Mayer v. King Cola Mid-America, Inc., 660 S.W.2d 746, 748 (Mo.App.1983). 

Although the signature requirement may be met with initials, Kamada v. RX Group Ltd., 639 S.W.2d 146, 

148 (Mo.App.1982), they must be affixed with the intent to authenticate the writing as that of the signer, 2 

E. Farnsworth, Farnsworth on Contracts § 6.8, at 144 (1990); Restatement (Second) of Contracts § 134 

(1981).  

The escrow contract attachment approved by Brian Kabbes ( Exb. 9) as well as the email of Brian 

Kabbes ( Exb. 6) approving the escrow contract for sending to the first round of Medical Supply Chain, 

Inc. candidates both meet the Missouri requirements for a signed document: A signature may appear 

anywhere in the document and may be typed, printed, or stamped, as well as written. [emphasis added] 

Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 236, 182 S.W. 1036 at 

1039 (1916). See also Venable v. Hickerson, Phelps, Kirtley & Associates, Inc., 903 S.W.2d 659 at 662 

(Mo. App.W.D., 1995). 

A. The Signature of Vice Pres. Brian J. Kabbes for the US Bank Trust Department  

Throughout this tragic litigation from 2002 forward (the plaintiff estimated 40,000 Americans die 

each year his company is kept out of the market for hospital supplies, US Bancorp’s co-conspirator General 

Electric has estimated publicly that 50,000 Americans die in hospitals unnecessarily each year because 
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healthcare information technology companies are kept out of the market) , the defendants have asserted 

there was no written escrow agreement and that the escrow agreement was not signed. Missouri state 

attorneys practicing in the Kansas District court repeatedly asserted the agreement was not signed and 

repeatedly sought dismissals before discovery and before evidence can be presented that there were 

writings and that the writings were signed. The defendants’ counsel continues this assertion even though 

the issue has been clearly resolved and the writings described in the plaintiff’s complaints and pleadings 

meet the Missouri statute of frauds signature requirement: 

“The Dinuba case indeed holds that the signature of the party to be charged under the statute of 

frauds is not confined to the actual subscription of his name. Dinuba, 182 S.W. at 1039. Rather, the 

name of the party to be charged may be either in writing or in print, or by stamp upon the 

memorandum. Id.” 
 

Venable v. Hickerson, Phelps, Kirtley & Associates, Inc., 903 S.W.2d 659 at 662 (Mo. App.W.D., 

1995). 

The issue of whether a printed name caused to be affixed to a document with the intention 

evidenced by Brian J. Kabbes October 8, 2002 email ( Exb. 6)  doing the same to finalize the document of 

the Escrow agreement and enable the agreement to be sent to Medical Supply Chain, Inc.’s first round of 

candidates has been clearly established in Missouri from 1915 onwards: 

“But it is said the memorandum is not even signed by the brokerage company. It is true no formal 

signature appears to be affixed thereto, but this is unimportant, in view of the fact that the name of 

the broker — that is, the Rosen-Reichardt Brokerage Company — is printed on the heading of the 

memorandum, and defendant's name is clearly written by the broker therein in typewriting as the 

purchaser. The signature required by the statute is not confined to the actual subscription of his 

name by the party to be charged, as is said by Mr. Benjamin on Sales (6th Ed.) § 256. Indeed, the 

name of the party to be charged may be either in writing or in print, or by stamping the name upon 

the memorandum. Moreover, it may be in the body of the writing or at the beginning or at the end of 

it. 

        "But when the signature is not placed in the usual way at the foot of the written or printed 
paper, it becomes a question of intention, a question of fact to be determined by the other 

circumstances of the case, whether the name so written or printed in the body of the instrument was 

appropriated by the party to the recognition of the contract." 

        See Benjamin on Sales (6th Ed.) § 259. Drury v. Young, 58 Md. 549, 42 Am. Rep. 343; 

Browne on Statute of Frauds (5th Ed.) § 356. See, also, Saunderson v. Jackson, 2 Bos. and Puller, 

237. In Clason's Ex'rs v. Bailey, 14 Johns. 486, Chancellor Kent says: 

        "It is a point settled that if the name of a party appears in the memorandum, and is applicable to 

the whole substance of the writing, and is put there by him or by his authority, it is immaterial in 

what part of the instrument the name appears, whether at the top, in the middle, or at the bottom. * * 

* Forms are not regarded, and the statute is satisfied if the terms of the contract are in writing, and 

the names of the contracting parties appear." 
        See, also, Higdon v. Thomas, 1 Har. & G. (Md.) 139, 152. It sufficiently appears that 

defendant's name was written into the memorandum as the purchaser by the Rosen-Reichardt 

Brokerage Company who, according to the evidence, at that stage of the negotiations had, in virtue 

of its function as broker, become the agent of defendant, as well as plaintiff, and was authorized to 
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do so; moreover, that defendant appropriated the name thus written by accepting and retaining the 

memorandum of the sale thus prepared and delivered to it. In the case of Durrell v. Evans, 1 

Hurlstone & Coltman's Rep. 172, a similar memorandum was considered, for there the name of the 

defendant, written by a factor at the head of the memorandum delivered to him, was regarded as a 

sufficient signature by his agent. In that case the memorandum related to the sale by the plaintiff's 

factor of certain hops, and on a cursory reading of the opinion it would seem that the court, through 
laying stress upon the evidence tending to prove the factor was the agent of defendant and 

authorized to sign his name thereto, cast an inference that such evidence was essential in every case. 

What was there said on the question of evidence showing authority in plaintiff's factor to represent 

defendant as well must be considered, however, in connection with the office of the factor, which is 

not in all respects identical with that of a broker. The broker, as before said, is in the first instance 

the agent of one party only — that is, the party who first employs him — but rises to the dignity of 

an agent for both on consummating the negotiations so as to enable him to represent both in 

executing the bought and sold notes. See Bouvier's Law Dictionary, "Brokers." But a factor is an 

agent of his principal only employed to sell goods for a factorage, or commission. See Bouvier, 

"Factor." With this distinction in mind, it is clear that the language of the court employed in Durrell 

v. Evans, supra, touching the matter of the evidence essential to show the authority of the factor to 

write the defendant's name in the heading of the memorandum as a purchaser of the hops, is to be 
treated as beside the instant case, for here the broker possessed the essential authority employed in 

virtue of his calling — that is, the authority is implied in law. We regard the memorandum as 

sufficient under the statute of frauds, in that the broker possessed authority to represent defendant as 

well as plaintiff.” 

 

Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 236, 182 S.W. 

1036 (1916). 

B. E-Mail Contracts Under Missouri Statute of Frauds Intern. Casings Group 

The plaintiff asserted the legal basis under the E-Sign electronic signatures act as it applies to 

contracts formed via email or subject to the Missouri Statute of Frauds for seeking a preliminary injunction 

in 2002 against the defendants and a declaratory judgment in advance of the breach and injury based on the 

November 28, 2000 writings of Patrick A. Randolph, Jr., Professor of Law , UMKC School of Law in his 

postings to the LISTSERVE for the Real Estate Brokers Discussion Group (Exb??) and cited in 2002 and 

2003 by the plaintiff. 

The plaintiff believes the issues of whether a Missouri contract was formed via email and whether 

it meets the requirements of Missouri’s Statute of Frauds has been dispositively resolved by The Honorable 

Nanette K. Laughrey, United States District Judge for the Western District of Missouri in Intern. Casings 

Group v. Premium Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005). To aid the parties in settling 

this matter and since the Hon. Carlos Murguia produced no written memorandum or findings of fact in 

either of the plaintiff’s 2002 hearings seeking preliminary injunction, the plaintiff is incorporating the 

relevant analysis from Hon. Nanette Laughrey’s opinion at length and with the page numbers marked: 
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“Considering the evidence presented at the preliminary injunction hearing, the Court 

concludes that a jury is likely to find that the parties intended that their agreement be reduced to 

writing as a memorialization. They did not intend the writing to be a condition precedent to the 

formation of the contract. Pummill's e-mail on June 7, 2004, said that everything looked fine except 

two things. Sanecki then agreed to PSF's proposal concerning those two things. The parties then 

implemented the new pricing structure which was the major stumbling block to the formation of the 
contract. In his June 21 e-mail, Pummill says that "we" will mark up the contracts to conform to the 

agreement and PSF was then to send them to ICG. At no time does Pummill say "I" will mark them 

up and then give them to Manley for his approval, and if Manly approves them, we will send them 

to you. There is nothing in the communications or the actions of the parties that suggest that no 

contract was formed until the paper documents were formally signed by both Sanecki and Manly. 

See Hunt v. Dallmeyer, 517 S.W.2d 720, 724 (Mo.Ct.App.1974) (where there is an intent by the 

parties not to be bound by the oral contract but only by a later prepared and signed written contract, 

such an intention must be specifically understood in the original agreement). 

        Nor is there objective evidence to indicate that Pummill did not have the authority to 

enter into the agreement on behalf of PSF. The evidence strongly suggests that he had authority to 

bind PSF. While there is evidence that suggests that Sanecki did not want to make repairs required 

by the terms of the agreement until there was a writing, this does not mean that the parties 
Page 872 

intended the written documents be a condition precedent to the formation of a contract. 

Sanecki was obviously concerned about making the repairs on the defendant's property in the event 

that PSF attempted to backtrack on its agreement. It was also a minor issue in comparison to the 

implementation of the new pricing structure which was done as of June 28, 2004. It is probable that 

a jury will find that a written document with a formal signature was not a condition precedent to the 

formation of the contract. 

 

        2. Statute of Frauds 

 

        Because this dispute involves a contract for the sale of goods in excess of five hundred 
dollars, it must satisfy the Statute of Frauds or one of the exceptions to it. Mo.Rev.Stat. § 400.2-201 

(applying the Statute of Frauds to contracts exceeding five hundred dollars). PSF contends that the 

Statute of Frauds has not been satisfied because the agreement was not in writing and was not 

signed. ICG contends that the April 27, 2004, documents and the e-mails between Pummill and 

Sanecki satisfy the writing and signature requirements of the Statute of Frauds. 

       The Statute of Frauds has two requirements relevant to this dispute. See Mo.Rev.Stat. 

§ 400.2-201. The writing must evidence a contract for the sale of goods and "it must be `signed,' a 

word which includes any authentication which identifies the party to be charged...." Howard 

Construction Co. v. Jeff-Cole Quarries, 669 S.W.2d 221, 226 (Mo.Ct.App.1983); also see Sedmak v. 

Charlie's Chevrolet, Inc., 622 S.W.2d 694, 699 (Mo.Ct.App.1981); Vess Beverages, Inc. v. 

Paddington Corp., 886 F.2d 208, 213 (8th Cir.1989). 

 
        a. Written Contract for the Sale of Goods 

 

        As previously indicated, the Court has concluded that it is probable that the e-mail 

exchange between Sanecki and Pummill and the written contracts sent by Sanecki on April 27, 

2004, established a contract which contained all the essential terms of the parties' output agreement 

for the Milan and Clinton facilities. 

        The fact that the terms of the agreement are contained in separate documents does not 

prevent compliance with the Statute of Frauds. To satisfy the Statute of Frauds, the writing "may 

comprise several writings that, in combination, supply the essential terms." Vess Beverages, Inc. v. 

Paddington Corp., 941 F.2d 651, 654 (8th Cir.1991) (applying Missouri law). The content of the e-

mails establishes that the document sent by Sanecki on April 27, 2004, were part of the negotiated 
terms, as were the terms specifically resolved by the e-mails. Therefore, it is probable that ICG will 

convince the jury that the documents sent by Sanecki on April 27, 2004 and the parties' subsequent 

e-mail communications establish a binding written contract for the sale of goods that contain all the 

essential terms. 
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        b. The Signature 

 

        The more difficult question is whether the writings which evidenced the sale of goods 

were signed. The answer depends on the definition of "signature" in the context of the UCC. 

        The UCC's definition of "signed" includes "any symbol executed or adopted by a 
party with present intention to authenticate 

Page 873 

a writing." Mo.Rev.Stat. 400.1-201(39). The Comment to the UCC's definition states: 

        The inclusion of authentication in the definition of `signed' is to make clear that as the 

term is used in this Act a complete signature is not necessary. Authentication may be printed, 

stamped or written; it may be by initials or by thumbprint. It may be on any part of the document 

and in appropriate cases may be found in a billhead or letterhead. No catalog of possible 

authentications can be complete and the court may use common sense and commercial experience in 

passing upon these matters. 

        Id. at Cmt. ¶ 39. 

        Missouri has also adopted the Uniform Electronic Transactions Act ("UETA"). See 

Mo.Rev.Stat. §§ 432.200-432.295. The UETA applies to Missouri's UCC provisions that govern the 
Statute of Frauds and the UETA defines an electronic signature as, "An electronic sound, symbol, or 

process attached to or logically associated with a record and executed or adopted by a person with 

the intent to sign the record." Mo.Rev.Stat. § 432.205(8). Moreover, the UETA states, "If a law 

requires a signature, an electronic signature satisfies the law." Mo.Rev.Stat. § 432.230(4). Hence, 

although Pummill's and Sanecki's signatures were electronic, they satisfy the signature requirement 

of the UCC's Statute of Frauds, so long as each had the present intention to authenticate the 

document. 

        There is overwhelming evidence that Sanecki's and Pummill's e-mails are authentic 

and that the information contained in them was intended by each to accurately reflect their 

communications with the other. Although they do not all contain a typed name at the bottom of the 

e-mails, each e-mail contains a header with the name of the sender. Given the testimony at the 
preliminary hearing, it is clear that Sanecki and Pummill, by hitting the send button, intended to 

presently authenticate and adopt the content of the e-mails as their own writing. This is enough to 

satisfy the UCC given the breadth of its definition of signature, as well as the UETA which 

specifically refers to a "process attached to or logically associated with a record." 

        Furthermore, the purpose of the UCC is to prevent fraud. See 73 AM. JUR. 2D Statute 

of Frauds § 425. In this case, there is no dispute about the content or authenticity of the parties' 

communications. Therefore, neither fraud nor perjury is a concern. Indeed, it would be contrary to 

the purpose of the UCC to permit a party to negotiate all the terms of an agreement, do so in a way 

which accurately records their negotiations and agreement, but then permit the party to escape 

responsibility for its promises because a piece of paper with a handwritten signature has not been 

produced. See 73 AM. JUR. 2D Statute of Frauds § 468 ("The courts do not tolerate the use of the 

statute 
Page 874 

of frauds to enable one to take advantage of a person's own wrong and it ought not to be 

used as a means to allow persons who have made a promise to circumvent their obligations."). 

        The Court's finding that an electronic signature in an e-mail satisfies the Statute of 

Frauds is supported by the developing case law. See Cloud Corp. v. Hasbro, Inc., 314 F.3d 289 (7th 

Cir.2002); Roger Edwards, LLC v. Fiddes & Son, Ltd., 245 F.Supp.2d 251 (D.Me.2003); Central 

Illinois Light Co. v. Consolidation Coal Co., 235 F.Supp.2d 916, 919 (C.D.Ill.2002); 

Commonwealth Aluminum Corp. v. Stanley Metal Association, 186 F.Supp.2d 770, 774 

(W.D.Ky.2001); Rosenfeld v. Zerneck, 4 Misc.3d 193, 776 N.Y.S.2d 458 (N.Y.Sup.2004); Shattuck 

v. Klotzbach, 2001 WL 1839720, No. 011109A (Mass.Super. Dec. 11, 2001); Amedisys, Inc. v. JP 

Morgan Chase Manhattan Bank (In re National Century Financial Enterprises, Inc.), 310 B.R. 580, 
595 (Bankr.S.D.Ohio 2004). 

        Commentators have also suggested that an e-mail "signature" is sufficient to satisfy 

the Statute of Frauds provision in the UCC. 12 ANDERSON ON THE COMMERCIAL CODE § 

106:6ES (explaining that a valid signature includes "a name as part of an e-mail ... if the requisite 
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intention is present."); Richard Allan Horning, Has Hal Signed A Contract: The Statute of Frauds in 

Cyberspace, 12 SANTA CLARA COMPUTER & HIGH TECH. L.J. 253 (August 1996); Jean 

Braucher, Rent-Seeking and Risk-Fixing in the New Statutory Law of Electronic Commerce: 

Difficulties in Moving Consumer Protection Online, 2001 WIS. L. REV. 527 (2001); Steven 

Domanowski, E-Sign: Paperless Transactions in the New Millennium, 51 DEPAUL L. REV. 619 

(Winter 2001). 
        PSF has cited Toghiyany v. AmeriGas Propane, Inc., 309 F.3d 1088, 1090-91 (8th 

Cir.2002), for the proposition that an e-mail cannot satisfy the signature requirement of the Statute 

of Frauds. In Toghiyany, the Eighth Circuit held that a contract was not enforceable because it 

lacked a durational term. The court also said the following: 

        Furthermore, the documents constituting the contract must be signed, or, in the 

alternative, one document must be signed, so long as the others are significantly related to it. Vess 

Beverages, 941 F.2d at 654. An enforceable contract cannot be inferred from the writings supplied 

by the parties in this case because the writings — various e-mails and draft agreements — neither 

contain the essential durational element nor are signed. Id.; see also Kansas City Power & Light Co. 

at 1003. 

        Id. The cases cited by the Eighth Circuit Toghiyany, Vess Beverages, Inc. v. 

Paddington Corp., 941 F.2d 651 (8th Cir.1991), and Kansas City Power & Light Co. v. Burlington 

N. R.R. Co., 707 F.2d 1002 (8th Cir.1983), do not deal with the electronic signature issue nor does 

the court explain why it concludes that the e-mails are not signed. So while Toghiyany "tugs the 

other way," Cloud, 314 F.3d at 296, the Court does not believe it precludes the decision reached 

today in this case. Significantly, the UCC's definition of "signature" did not apply in Toghiyany 

because the sale was not governed by the UCC. Second, Toghiyany was decided before the 

enactment of the Missouri UETA which was passed in 2003 — one year after the Eighth Circuit 

issued its opinion in Toghiyany. The UETA, therefore, best reflects Missouri's law at the time these 

e-mails were exchanged. Third, in General Trading Int'l, Inc. v. Wal-Mart Stores, Inc., 320 F.3d 831 

(8th Cir.2003), another panel of the Eighth Circuit suggests but does not explicitly state that an e-

mail can satisfy the Statute of Fraud's signature requirement. See Cohen, Henning & Rusch, The 

Frontiers of Article 2: Software Contracts, Rolling Contracts, and Electronic 
Page 875 

Commerce in Goods, SK038 ALI-ABA 1, 10 (December 9-11, 2004). Like Toghiyany, 

General Trading was decided on other grounds so the current status of the UCC and electronic 

signatures is unclear in the Eighth Circuit. 

        PSF also argues that the Missouri and North Carolina UETA do not apply to 

Pummill's e-mails because the Acts require that the transactions are between "parties each of which 

has agreed to conduct transactions by electronic means." Mo.Rev.Stat. 432.220(2).14 In determining 

whether the parties have agreed, the Court may look to "context and surrounding circumstances, 

including the parties' conduct." Id. The Court has done so and concluded that a fact finder will 

probably infer from the objective evidence that the parties agreed to negotiate and eventually reach 

the terms of an agreement via electronic mail based on their ongoing e-mail negotiations during all 

of 2003 and the beginning of 2004. Moreover, the parties' continued performance after the new 
pricing structure took effect on June 28, 2004, demonstrates they intended to reach an agreement via 

the June 2004 e-mails. 

        Furthermore, in determining whether PSF agreed to "conduct transactions by 

electronic means," the Court looks to whether Pummill intended to authenticate the writing — not 

whether he subjectively intended to enter into a contract. In Vess Beverages, the court rejected the 

argument that an individual authenticated his meeting notes when he created an attendance list for 

the meeting and included his own initials among the initials of the other attendees. 941 F.2d at 655. 

The court stated, "the signature need not be legally effective assent to the contract, but the signer 

must sign with the intent to indicate that the document is his." Id. The court further stated, "Lest 

there be any confusion, we emphasize that the standard is whether the party to be charged signed the 

writing with intention to authenticate the writing. Although one who signs a writing with intent to 
assent to its terms or to authenticate that an agreement exists fulfills the signature requirement in so 

doing, neither of these latter two types of intent is necessary to satisfy the Statute of Frauds." Id. at 

n. 5. Thus, in determining whether Pummill had the "present intention to authenticate" his June 2004 

e-mails, the Court has considered whether Pummill intended to verify that the e-mails were his 
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communications — not whether Pummill's e-mails manifested a subjective intent to formalize in 

writing a binding contract. To find otherwise would undermine the objective theory of contracts 

which Missouri follows.” 

 

Intern. Casings Group v. Premium Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005). 

The August 8, 2006 Missouri State Court of Appeals opinion of Hon. Robert G. Ulrich, Hon. 

Joseph M. Ellis, and Hon. Ronald R. Holliger in Crestwood Shops, L.L.C. v. Hilkene, No. WD 65694 (Mo. 

App. 8/8/2006) has confirmed the US District court’s resolution in Intern. Casings Group of Missouri 

Statute of Fraud’s application to contracts formed or modified through email. The plaintiff also 

incorporates  relevant  analysis at length for the benefit of the parties omitting some of the facts at the 

“***”: 

“In the third point relied on, Churchill and Ms. Hilkene argue that the trial court erred in concluding 

that Ms. Hilkene's March 17, 2005, email satisfied the Statute of Frauds as a signed writing. They 

assert that the trial court erroneously applied the law because the parties had not agreed to conduct 

Lease transactions by electronic means. 

        None of the parties dispute that because the Lease was for a term of five years, it was within 

the purview of the Statute of Frauds. §§ 432.010, 432.060.9 Thus, like the Lease itself, the 

termination of the Lease must also be in writing to comport with the Statute of Frauds. Id. This is 

also not disputed by the parties. The trial court relied upon the Uniform Electronic Transactions Act 

(UETA), section 432.200 et seq.,10 to conclude that Ms. Hilkene's March 17, 2005, email to 

Crestwood was a signed writing comporting with the Statute of Frauds. The UETA gives legal 

effect to contracts formed by electronic record, but its application is limited to transactions where all 
the parties to the agreement have agreed to conduct transactions by electronic means. § 432.220.2. 

Section 432.220.2 states: 

        Sections 432.200 to 432.295 apply only to transactions between parties each of which has 

agreed to conduct transactions by electronic means. Whether the parties agree to conduct a 

transaction by electronic means is determined from the context and surrounding circumstances, 

including the parties' conduct. 

        Ms. Hilkene argues in this third point that her March 17, 2005, email does not qualify as a 

signed document under the Statute of Frauds because the parties did not agree to conduct 

transactions by electronic means… 

*** 

        Ms. Hilkene also states that the Lease and an amendment to the Lease were executed by her on 

behalf of Churchill. She observes that the emails between her and Crestwood or its agents were 
signed by her, but not explicitly on behalf of Churchill. All of this, she asserts, is evidence that the 

parties did not agree to conduct transactions via email. 

        The trial court made the following relevant findings of fact: 

        Ms. Hilkene created a barrage of email demands and inquiries, directed at Mr. Padon. 

        Ms. Hilkene complained that Mr. Padon had sent a certified letter, thus wasting time, and stated 

that she preferred to have all communication made in writing. She established a clear pattern and 

preference for communicating with Mr. Padon by email. 

        Both parties agreed to conduct transactions by electronic means. Based on the context and 

surrounding circumstances, the parties were in full agreement on their intention to conduct 

transactions by email. 

        The trial court also made the following relevant conclusions of law: 
        The offer conveyed by email, and the acceptance conveyed by certified mail, constituted a 

valid contract to terminate the lease. The two documents satisfy the requirements of the Statute of 

Frauds. 
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        The March 17, 2005, email from Ms. Hilkene to Mr. Padon satisfied the requirements of the 

Uniform Electronic Transactions Act. Ms. Hilkene's email was a valid written offer. 

        Several pieces of evidence admitted at trial support the trial court's findings and conclusions. In 

an email Mr. Padon sent to Ms. Hilkene on March 1, 2005, he stated: "Because of the accusations 

voiced during our meeting last Friday, I would prefer to have my correspondence with you in 

writing, which unintentionally delayed my response to you because I need to be in my office to 
email." Ms. Hilkene responded with an email stating: "I prefer not to call you, and have been 

advised to have all communications with you in writing." 

        Ms. Hilkene acknowledges this evidence, but claims it only evidences an agreement to 

communicate or correspond via email. It does not, she asserts, manifest an agreement to conduct 

transactions via email. In her March 17, 2005 email, sent at 3:50 p.m., Ms. Hilkene stated: "I will be 

on email only." This is the email in which Ms. Hilkene made the offer to terminate the Lease, which 

Crestwood subsequently accepted. In this email, Ms. Hilkene makes her offer and states that she is 

available only through email. By accepting the offer, Crestwood agrees that such an offer, a 

transaction, may be done through email. This is substantial evidence that the parties agreed to 

transact business via email. 

        Section 432.220.2 requires the trial court to examine the "context and surrounding 

circumstances, including the parties' conduct" in determining whether the parties agreed to conduct 
transactions by electronic means. As noted above, the parties communicated primarily through 

email. They explicitly agreed to communicate only in writing. Further, Ms. Hilkene complained 

when Crestwood communicated with her via a certified letter because the letter took two days to 

reach her. She demonstrated a preference for email because of its speed. Moreover, she conveyed 

her offer to terminate the contract via email and stated that she could only be reached through the 

use of email. The trial court found that this evidence was the manifestation of an intent to conduct 

business through email. Deference is given to a trial court's findings of fact. Moore, 136 S.W.3d at 

164. The trial court's findings and conclusions are not error. 

        Point denied. 

Point IV 

        In the fourth point relied on, Churchill and Ms. Hilkene argue that the trial court erred in 
concluding that the March 17, 2005, email constituted an offer to rescind the Lease between 

Churchill and Crestwood. They assert that the trial court erroneously applied the law to the facts 

because the trial court failed to consider whether the surrounding circumstances, the method of 

communications, and the language used supported its finding. Instead of an offer, they claim that the 

March 17, 2005, email was an attempt to continue negotiations under the terms of the Lease as 

illustrated by the surrounding circumstances, the method of communications, and the language 

used.” 

 

Crestwood Shops, L.L.C. v. Hilkene, No. WD 65694 (Mo. App. 8/8/2006) (Mo. App., 2006). 

V. The Loan Contract Was in Writing And Breached 

 The plaintiff’s complaint describes the complete set of express agreements between the parties and 

how they were breached. The defendants do not discuss the loan contract (in possession of the defendants) 

which was in writing and was breached, the plaintiff never received a rejection of the credit agreement or 

any funds: 

“In this case, appellee's employee made an offer to process a loan for appellant which Frey 

accepted by submitting an application in September 1995. The bank's employee had told appellant 

that it would take five days to process the loan. 
In our view, when appellee received the last requested documentation in October, it had a duty 

to complete the process within or close to the five day time frame. Since appellee took more than 

one and a half months to issue a commitment letter, this establishes on its face that a breach of the 

initial loan processing agreement occurred in early November 1995. 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8912



 22 

In addition, the commitment letter constituted a second offer by the bank which was also 

accepted by appellant, establishing another contract.” 

 

Toledo O.J., Inc. v. Fifth Third Bank, 2001 OH 4008 at ¶¶ 28,29, 30 (OHCA, 2001). 

 

VI. Duty of Good Faith and Fair Dealing Breached Under Missouri Law  

 

Each intentional misrepresentation by the defendants to courts, to government officials, to the 

media and to US Bancorp shareholders for the purpose of preventing the plaintiff from enforcing his 

contract and realizing the benefits of his bargain capitalizing his entrance into the hospital supply market or 

having the foreseeable effect thereof is a breach of the contract between the parties under the Uniform 

Commercial Code adopted by Missouri:   

“The Act renders as the general definition of the term [§ 400.1-201]: 
Subject to additional definitions contained in the subsequent articles of this chapter which are 

applicable to specific articles or parts thereof, and unless the context otherwise requires, in this 

chapter: 

        (19) "Good faith " means honesty in fact in the conduct or transaction concerned. [original 

emphasis] 

        The early drafts and versions of the general definition of good faith imposed the duty that 

contractors observe the reasonable commercial standards of the business or trade involved. 

Farnsworth, Good Faith Performance and Commercial Reasonableness Under the Uniform 

Commercial Code, 30 U.Chi.L.Rev. 666, 673 (1963). The deletion of that component from the 

definition of the general obligation of good faith--and the absence of any other definition of the duty 

in acceleration of performance § 400.1-208--confines and delimits the reciprocal obligation of good 
faith between Rigby and Boatmen's Bank and Bancshares to the practice of honesty in fact, 

whatever the unreasonableness of that conduct by any commercial standard. Consolidated Public 

Water Supply District No. C-1 v. Farmers Bank, 686 S.W.2d 844, 851[10-12] (Mo.App.1985).” 

“The Restatement (Second) of Contracts 205 provides that even though an actor believes that his or 

her conduct is justified, he or she will violate the obligation of good faith in performance if he or she 

engages in subterfuges and evasions. See id. at cmt. a (quoted in Foseid, 197 Wis. 2d at 796).” 

 

Bank One Milwaukee v. Williams Bay Trading Co. at ¶30(Wis. Ct. App., 2000). See also Betterton 

v. First Interstate Bank of Arizona, 800 F.2d 732 (8th Cir.1986) (UCC duty of good faith as a contractual 

remedy); K.M.C. Co., Inc. v. Irving Trust Company, 757 F.2d 752, 759 (6th Cir.1985) (good faith is 

implied in every contract and this includes a financing agreement; questions of fact should be resolved by 

jury decision); Native Alaskan Reclamation and Pest Control, Inc. v. United Bank of Alaska, Alaska, 685 

P.2d 1211 (1984). 

Rigby Corp. v. Boatmen's Bank and Trust Co., Mo.App., 713 S.W.2d 517, 527 (1986) (in 

discussion of good faith from reasonable commercial standards of the trade involved to characterization as 

honesty in fact). The plaintiff’s complaint describes conduct of the defendants dishonestly stating a false 

reason to the plaintiff for failing to perform the contract to provide escrow accounts. 
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"an allegation of a breach of the implied covenant of good faith cannot stand alone as a separate 

cause of action from a breach of contract claim * * *." Interstate Gas Supply, Inc. v. Calex Corp., 

Franklin App. No. 04AP-980, 2006-Ohio-638, ¶98. Accord Wauseon Plaza L.P. v. Wauseon 

Hardware Co., 156 Ohio App.3d 575, 2004-Ohio-1661, 807 N.E.2d 953, ¶52. In essence, a claim 

for breach of contract subsumes the accompanying claim for breach of the duty of good faith and 

fair dealing.” 
 

Krukrubo v. Fifth Third Bank, 2007 Ohio 7007 at 8-9 (Ohio App. 12/27/2007), 2007 Ohio 7007 

(Ohio App., 2007). 

“We conclude that under the expansive definition of bad faith found in Foseid, Bank One's actions, 

at best, constitute "evasion of the spirit of the bargain, lack of diligence and slacking off," see 197 

Wis.2d at 796, and at worst, amount to "willful rendering of imperfect performance [or] interference 

with or failure to cooperate in the other parties performance," see id.” 

 

Bank One Milwaukee v. Williams Bay Trading Co. at ¶32(Wis. Ct. App., 2000). 

 
The Defendants’ Participation in The General Electric Company attempt to avoid honoring a 

separate contract to replace the escrow funds with a real estate violated good faith. 

“Restatement (Second) of Contracts § 205 (1979). This duty "translates into an `implied term' or 

condition of the contractual arrangement. `Good faith performance or enforcement of a contract 

emphasizes faithfulness to an agreed common purpose and consistency with the justified 

expectations of the other party.'" (Citations omitted.) Cadle Co., supra at 366, 771 N.E.2d 179. 

Good faith and fair dealing is the understanding between the parties "that neither party shall do 

anything that will have the effect of destroying or injuring the right of the other party to receive the 

fruits of the contract" (citations omitted). Anthony's Pier Four, Inc., supra at 471-472, 583 N.E.2d 
806. 

        As in Anthony's Pier Four, Inc., a number of the positions and actions taken by the Bank were 

designed to force financial concessions from Tufankjian and injured his right to receive the fruits of 

the contract. The Bank played an essential role in financing the proposed purchase of the dealership, 

both in providing financing directly and in its assistance in obtaining the SBA loan. The Bank knew 

of Tufankjian's reliance on its advice and expertise and used that reliance in an attempt to force 

Tufankjian to "sweeten the deal." Anthony's Pier Four, Inc., supra at 473, 583 N.E.2d 806. 

        The Bank wished to improve upon the deal by including floor-plan financing or obtaining a 

higher interest rate. Despite Tufankjian's ongoing refusal to accept the Bank's floor-plan financing 

proposals, the Bank kept making them. See note 4, supra. 

        At various turns the Bank conducted itself in a manner at odds with Tufankjian, and that 

conduct obstructed the performance required by the commitment letter. The Bank officer presented 
Tufankjian in a negative light at the SSEDC meeting, denigrating his ability to repay the loan; the 

appraisal, which was the Bank's responsibility to obtain, was not completed on time, and the Bank 

required the use of an out-of-State, more expensive appraiser rather than a local, less expensive one. 

Once the Bank refused to guarantee the interest rate for the SBA portion of the loan, and as 

Tufankjian's position grew more desperate, the Bank indicated it would lend him all of the money 

for the dealership, but only at the rate of 7.5 percent with floor-plan financing or at 9.5 percent 

without the floor-plan financing. There was also evidence that the Bank wished to abort the loan. 

        The Bank, by its actions, was seeking "`to recapture opportunities forgone on contracting' as 

determined by [Tufankjian's] reasonable expectations" and to secure a better deal from him 

(citations omitted). Anthony's Pier Four, Inc., supra at 473, 583 N.E.2d 806. The jury were 

warranted in finding a breach of the duty of good faith and fair dealing and, therefore, in the 
circumstances of this case, a breach of the contract. Cadle Co. v. Vargas, 55 Mass.App.Ct. at 366, 

771 N.E.2d 179. The judge erred in allowing the Bank's motion for judgment notwithstanding the 

verdict on the breach of contract claim. 
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Tufankjian v. Rockland Trust Co., 57 Mass.App.Ct. 173, 782 N.E.2d 1 at 5-6 (Mass. App., 2003). 

A. Each Misrepresentation of Fact and Law to The Court is a Violation of Duty of Good Faith 

 

 The continuing misrepresentation by the defendants through their agents Shughart, Thompson & 

Kilroy over the executive summary being emailed to US Bancorp Piper Jaffray as a nonsensical or 

irrational assertion that US Bancorp is not responsible for its blatant misconduct of faxing the business plan 

against the confidentiality agreement and transmitting its contents to co-conspirators in the hospital supply 

cartel of Novation LLC has a long history in this litigation. Most recently this fraudulent misrepresentation 

by Shughart, Thompson & Kilroy PC appeared in the defendants’ December 19, 2008 Memorandum in 

Support of Dismissal. However it was brought to the defendants’ attention in 2003: 

April 20, 2003 

 

MR. STEVEN D. RUSE KS #11461 

9225 Indian Creek Parkway 

Overland Park, Kansas 66210 

(913) 451-3355 

(913) 451-3361 (FAX) 

 

 

Dear Mr. Ruse 

 
I call your attention to our April 28th memorandum under separate cover where we address 

your misconduct before the forum. You appear not to have heeded our April 3rd warning against 

deliberate misrepresentation of the factual record where we stated: “This misleading 

argument by the defendants that it was the same intellectual property borders on a 

sanctionable misrepresentation.” Looking back at why Medical Supply is without offices today 

and has lost its creditworthiness and probably the chance to realize its business plan expectations, it 

is clearly because of you and your firm’s failure to provide a professional service to the forum and 

even your client.  

This serious breach cannot be overcome by misrepresenting material facts in written 

pleadings in an attempt to commit fraud upon the court. 

It is my opinion that sanctions will be of little use righting the wrongs Shughart Thomson 

and Kilroy have inflicted upon Medical Supply Chain and the hospitals suffering from monopolized 
supply costs. We will be researching 18 USC § 1503 claims against Jerry Grundhoffer, Andrew 

Cesere and the other defendants who are responsible for the conduct of their attorney agents in this 

matter. 

 

With gravest regards, 

 

Bret D. Landrith #20380  

605 W. Kansas 

Pittsburg, KS 66672 [Emphasis added] 

 

 Exb 19 Letter to Steven Ruse, 4-30-2003. 
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 The intentional fraudulent misrepresentations of factual information to the court, specifically to 

Hon. Judge Carlos Murguia by the defendants US Bank and US Bancorp through their willing agent 

Shughart, Thompson & Kilroy PC and the Shughart, Thompson & Kilroy attorneys Steven D. Ruse, KS 

#11461; Mark A. Olthoff,  KS # 70339; Andrew M. Demarea, KS #16141; and  Jay E. Heidrick KS #20770 

have each been not only a breach of the good faith and fair dealing duty under the contract to provide 

escrow accounts but also a breach of  the fiduciary duty of  a trust account provider in a confidential 

relationship with the plaintiff to provide accurate factual information to assist the plaintiff in resolving his 

claims.  

Steven D. Ruse, KS #11461 and Mark A. Olthoff,  KS # 70339 are in the taped meeting in May  

2003 being orally reminded in addition to the pleadings that a fiduciary duty is the “Sine qu Non” of an 

escrow agency relationships. Exb. 5 May , 2003 Rule 16 conference. 

The plaintiff’s litigation has been continually dismissed by the Hon. Carlos Murguia citing the 

factual misrepresentations of the Shughart, Thompson & Kilroy attorneys Mark A. Olthoff,  KS # 70339 

and Andrew M. Demarea, KS #1614. But for the intentional misrepresentations of US Bank and US 

Bancorp through their agent Shughart, Thompson & Kilroy PC, the plaintiff could have recovered his 

losses and entered the national market for hospital supplies monopolized by Novation LLC, the co-

conspirator of US Bank, US Bancorp, the former Neoforma, Inc. now GHX LLC and General Electric. 

The court would have been reversed on the most recent appeal for adopting Mark A. Olthoff KS # 

70339, and Andrew M. Demarea KS #16141 repeated factual misrepresentations that the elements of the 

plaintiff’s antitrust and racketeering claims were not pled when in fact they were and appeared where the 

table of contents stated they were. The defense counsel were unable to support this court’s rulings in total.  

See Applt Brief at pages 19-31: 

http://www.medicalsupplychain.com/pdf/Novation%20Appeal%20Brief.pdf  

And also in general, the defendants’ Applee Brief at: 

http://www.medicalsupplychain.com/pdf/Novation%20&%20US%20Bank%20Reply%20Brief.pdf 

The defendants’ repeated threats of sanctioning and the actual procurement of sanction orders 

through fraud and sham petitions, along with the disbarment of the plaintiff’s original counsel and threats 

secured in this court against the plaintiff’s replacement counsel Dennis Hawver have all been prohibited in 
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a confidential or fiduciary relationship: “Concealment, threat, or adverse pressure of any kind is unlawful 

as long as the confidential relation exists.” 

Goldberg v. Goldberg, 217 Cal.App.2d 623, 32 Cal.Rptr. 93 (Cal. App. 2 Dist., 1963).  

Missouri state law recognizes that this misconduct is actionable as a breach of fiduciary duty as 

fraud and undue influence, both over the court and the plaintiff: 

“The terms "fraud" and "undue influence" are frequently used interchangeably. 37 C.J.S. Fraud § 1, 

at p. 207. However, as long ago noted, while undue influence is a fraud, fraud may exist without any 

undue influence. Undue influence upon a person consists of virtually substituting the will of the one 

exercising it for that of the other. Fraud consists of making that which is false appear to the other 

person to be true, thereby affecting his will. Undue influence need not be attended with fraud and 

fraud need not be attended with undue influence except insofar as the misrepresentation amounts to 

influence. There need be no pressure in fraud such as is necessary to constitute undue influence. 

Gordon v. Burris, 153 Mo. 223, 241, 54 S.W. 546, 551-552 (1899). Fraud is never presumed.” 
 

Estate of Hayes, In re, 658 S.W.2d 956 at 959 (Mo. App. S.D., 1983). 

 The failure of US Bancorp, US Bank, and US Bancorp Senior Counsel Sarah B. Stroebel MN# 

314122 to produce the relevant documents including the email between the plaintiff and US Bancorp Piper 

Jaffray, Brian J. Kabbes and the loan application and approval while at the same time asserting to the court 

the documents did not exist in the most recent prohibited second motion and memorandum to dismiss the 

plaintiff’s claims is condemned in state and federal courts as extrinsic fraud and actionable even in the 

absence of a fiduciary relationship: 

“In Chewning, we held "the subornation of perjury by an attorney and/or the intentional 

concealment of documents by an attorney are actions which constitute extrinsic fraud." Id. at 82, 

579 S.E.2d at 610. However, our holding in Chewning does not limit the finding of extrinsic fraud to 

misconduct of an attorney or an officer of the court. As we noted in Evans, fraud upon the court has 

been defined as "that species of fraud which does, or attempts to, subvert the integrity of the Court 

itself, or is a fraud perpetrated by officers of the court so that the judicial machinery cannot perform 

in the usual manner its impartial task of adjudging cases that are presented for adjudication." Evans 

v. Gunter, 294 S.C. 525, 529, 366 S.E.2d 44, 46 (1988) (quoting H. Lightsey, J. Flanagan, South 
Carolina Civil Procedure, 408 (2nd ed. 1985)) (emphasis added).” 

 

Ray v. Ray, 647 S.E.2d 237 at pg. 240 (S.C., 2007). 

 The duty of a fiduciary not to commit fraud and concealment is however far more certain: 

“In a case involving a fiduciary relationship, such as administrator and heir or executor and legatee, 

the fiduciary has a duty to deal fairly, not fraudulently, and to disclose the true facts, not deceive. In 

re Estate of Olivas, 132 Ariz. 61, 63, 643 P.2d 1031, 1033 (App. 1982). A breach of this duty may 

constitute extrinsic fraud. Id. Moreover, if a fiduciary who speaks falsely or refuses to reveal the 

truth also personally profits by his fraudulent conduct, that conduct will justify intervention by the 
court even in a collateral proceeding. Sullivan, 51 Ariz. at 495, 78 P.2d at 137.” 

 

Keller v. Thurston, 2000 AZ 42217 at pg. 36 (AZCA, 2000). 
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 As a fiduciary US Bank, US Bancorp and US Bancorp Senior Counsel Sarah B. Stroebel’s MN# 

314122  concealment of material facts is extrinsic fraud, regardless whether the conduct is coercive: 

“Extrinsic fraud can be based upon non-coercive actions of a fiduciary. See generally, Montgomery 

v. Kennedy, 669 S.W.2d 309 (Tex.1984). Judith contends that Montgomery v. Kennedy controls the 
issue of whether her summary judgment evidence raised an issue of extrinsic fraud. A husband and 

wife normally stand in a fiduciary relationship to one another. Bohn v. Bohn, 420 S.W.2d 165, 170 

(Tex.Civ.App.--Houston [1st Dist.] 1967, writ dism'd). In Montgomery, the Texas Supreme Court 

held that a fiduciary had committed extrinsic fraud when he concealed assets in order to prevent 

their inclusion in an agreed judgment. 669 S.W.2d at 313-14. The court noted that a fiduciary's 

concealment of any material fact constitutes extrinsic fraud if the concealment prevents a party from 

presenting at trial his legal right. Id. at 313” 

 

Kennell v. Kennell, 743 S.W.2d 299 at pg. 301 (Tex.App.-Hous. (14 Dist.), 1987). 

 If the current complaint is dismissed through fraudulent misrepresentation of the facts by officers 

of the court, or even silence where the defendants had a fiduciary duty to provide the plaintiff material 

facts, the ruling will be voidable at any time: 

“If the Hadar Defendants kept silent about such matters, or misrepresented them, as alleged in the 

complaint, the contractual disclaimers the IAS court invoked as grounds for dismissing this action 

would be voidable as the fruit of the fiduciary's breach of its obligation to make full disclosure. 

Defendants have not brought to our attention any authority, from either New York or Delaware (the 

state under whose law the Venture was organized), that would give effect to a waiver of a fiduciary's 

duty of full disclosure that the fiduciary obtained by means of its breach of that very duty, even 

where the party that gave the waiver was, like BCE, commercially sophisticated and advised by its 
own counsel.” 

 

Blue Chip Emerald LLC v. Allied Partners, Inc., 2002 NY 8819 at ¶ 16  (NYAD, 2002).  

The defendants US Bank and US Bancorp’s repeated misconduct has established the existence of 

an unconscionable scheme to commit fraud on the US District Court for the District of Kansas by 

preventing the plaintiff from presenting his evidence to a jury.  See, e.g., Rozier, 573 F.2d at 1338 ("In 

order to set aside a judgment or order because of fraud upon the court under Rule 60(b) ... it is necessary to 

show an unconscionable plan or scheme which is designed to improperly influence the court in its 

decision.") (internal citations omitted).  

The same is recognized in Missouri State Court: 

“Equity will annul a judgment for fraud, but only where the deceit was extrinsic to the subject 

matter litigated so as to distract the suitor from a trial or from the full presentation of the case. 

Hemphill v. Hemphill, 316 S.W.2d 582, 586[5-7] (Mo.1958). In such a case, the fraud--although 

practiced by one party upon the other--goes to the very procurement of the judgment [Fadler v. 

Gabbert, 333 Mo. 851, 63 S.W.2d 121, 132 (1933) ] and so perpetrates a fraud on the court as well 
as on the injured party. 3 Pomeroy, Equity Jurisprudence § 919a (5th ed. 1941).” 

 

Lincoln Steel, Inc. v. Mid-Continent Nat. Bank, 646 S.W.2d 809 at 811 (Mo. App.W.D., 1982). 
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B.  Fiduciary Duty Violated By Misrepresentation of Law 

It must also be remembered that statements of false conclusions of fact or law made by a fiduciary 

to a beneficiary are condemned equally with untrue factual statements. (Terry v. Bender, 143 Cal.App.2d 

198, 213, 300 P.2d 119; Seeger v. Odell, 18 Cal.2d 409, 414, 115 P.2d 977, 136 A.L.R. 1291; Mathewson 

v. Naylor, 18 Cal.App.2d 741, 744, 64 P.2d 979; 23 Cal.Jur.2d § 18, p. 47.) 

“Respondents' brief says, with respect to Jorgensen v. Jorgensen, supra: 'Concealment or 

misrepresentations as to matters of law, said the Court, do not constitute extrinsic fraud.' We find no 

such statement in the opinion and the contrary is established by the case of Terry v. Bender and 

other cases above cited; that is to say, such concealments [217 Cal.App.2d 638] or representations 

when made by a fiduciary do work an extrinsic fraud when they operate to keep a beneficiary away 

from court or from fully presenting her case.” 

 

Goldberg v. Goldberg, 217 Cal.App.2d 623, 32 Cal.Rptr. 93 at 102 (Cal. App. 2 Dist., 1963). 

The defendants US Bank and US Bancorp have repeatedly caused the plaintiff to be sanctioned for 

correctly stating the law after required diligence never performed by the defendants US Bank and US 

Bancorp through their willing agent Shughart, Thompson & Kilroy PC and the Shughart, Thompson & 

Kilroy attorneys Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; Andrew M. Demarea, KS 

#16141 caused the dismissal of Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. 

case no. 03-2324-CM (“Medical Supply II”). All federal claims were dismissed, the present state claims 

expressly dismissed without prejudice. No discovery or evidentiary hearings were permitted. Medical 

Supply’s counsel Bret D. Landrith was admonished by the Hon. Carlos Murguia for failing to research facts 

or law including asserting that co-conspirators identified in the complaint need not be named defendants. 

The defendants US Bank and US Bancorp through their agent Shughart, Thompson & Kilroy PC 

and the Shughart, Thompson & Kilroy attorneys Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 

70339; Andrew M. Demarea, KS #16141 with the assistance of then Shughart, Thompson & Kilroy 

attorney Susan Hascall  caused the dismissal of the appeal  Medical Supply Chain, Inc. v. US Bancorp, NA, 

et al 112 Fed. Appx. 730 (10th Cir. 2004) . Medical Supply’s counsel Bret D. Landrith was sanctioned 

double attorney’s fees and costs $23, 956.00 for asserting the existence of an express private right of action  

under the USA PATRIOT Act and asserting co-conspirators identified in the complaint need not be named 

defendants. 

Medical Supply’s former counsel Bret D. landrith was given the Tenth Circuit’s harshest sanctions  
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resulting in $23,956.00 sanctions and a state ethics investigation used to unduely influence the State of 

Kansas ethics panel using US Bancorp’s counsel Andrew DeMarea’s complaint or appealing correctly the 

clear error ruling of the Hon. Judge Carlos Murguia conflicting with controlling US Supreme Court 

precedent that the trial court erred in finding that Medical Supply had failed to identify independent 

coconspirators. Medical Supply I, 2003. The complaint clearly identifies Neoforma, Inc. and Novation LLC 

as co-conspirators with US Bancorp, US Bank and US Bancorp Piper Jaffray with the requisite detail of an 

agreement to restrain trade in the hospital supply market that meets the current new antitrust pleading 

standard under Bell Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1970, 167 L.Ed.2d 929 

(2007). 

 Responding to the extrinsic fraud created by the back channel communications of the defendants 

through their agents Shughart, Thompson & Kilroy PC attorneys Steven D. Ruse, KS #11461; Mark A. 

Olthoff,  KS # 70339; Andrew M. Demarea, KS #16141 and Susan Hascall, the Tenth Circuit diverted the 

appeal to a clerk pool that merely adopted without review the Hon. Carlos Murguia’s opinion without 

recognizing the trial court had over turned clear US Supreme Court authority on point and had denied the 

existence of private rights of action expressly granted by the US Congress after 2001.  

The trial court imposed an erroneously heightened pleading standard for antitrust claims that failed 

to follow Swierkiewicz v. Sorema N.A., 534 U.S. 506, 513, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002) ( citing 

Leatherman), The Tenth Circuit sanctioned Medical Supply’s former counsel in Medical Supply I for  

making this “frivolous argument” (aplt. app. at pgs. 2184) that later became incorporated in the opinion of 

the Second Circuit in Twombly v. Bell Atlantic Corp., 425 F.3d 99 at 107 (Fed. 2nd Cir., 2005) and even the 

Kansas District court rule in In re Urethane Antitrust Litigation, 409 F.Supp.2d 1275 at 1282-1283 (D. 

Kan., 2006).  

  The references to the complaint in the Appellant Brief Statement of Facts 

http://www.medicalsupplychain.com/pdf/MSC%20vs.%20US%20Bancorp%20Piper%20Jaffray%20Appea

l%20Brief.pdf revealed the trial court of the Hon. Judge Carlos Murguia’s clear error in finding Medical 

Supply had failed to allege the three elements required to plead 15 U.S.C. § 1 in TV Commc’ns  Network, 

Inc. v. Turner Network Television, Inc., 964 F.2d 1022, 1027 (10th Cir. 1992) and 1 Irving Scher, et al., 

Antitrust Adviser (4th ed. 2001) § 1.04.  
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The Hon. Judge Carlos Murguia made this error because of his misplaced reliance on the 

pleadings of Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; and Andrew M. Demarea, KS 

#16141 that intentionally fraudulently misrepresented that the plaintiff’s amended complaint failed to state 

a relevant national market in hospital supplies and failed to identify co-conspirators that were not 

subsidiaries of US Bancorp, despite the complaint’s identification of Neoforma, Inc. and Novation LLC as 

co-conspirators in an agreement to restrain trade in the national market for hospital supplies and the 

identification of the agreement to restrain trade-GHX LLC. The defendants through their agents obtained 

the dismissal and the following appeal decision through extrinsic fraud readily identified in the written 

representations of the defendants’ pleadings when compared to the written words of the plaintiff’s amended 

complaint and referenced sources for the plaintiff’s factual allegations. 

In a desperate search for relief from the court’s abuse, the plaintiff wrote a letter dated November 

23, 2004 to the Honorable Arlen Specter of the United States Senate and then head of the US Senate 

Committee on the Judiciary about the inability to advance an action in the Tenth Circuit to address the $40 

Billion dollars a year the nation is losing to the illegal inflation of hospital supply costs by the Novation 

LLC monopoly cartel. See Exb  20 Lipari letter to Sen. Arlen Specter. 

 The law clerks for the Tenth Circuit panel then proceeded to sanction the plaintiff. When the 

plaintiff replied to the show cause by citing to controlling authority and the express language of the 

Congress in the USA PATRIOT Act granting not one but several express private rights of action, the 

inexperienced law clerk pool acknowledged the existence of two private rights of action under the USA 

PATRIOT Act, (See Exb 21 )thus overturning Hon. Judge Carlos Murguia’s ruling but excluded this 

review from the mandate issued to the US District Court for the District of Kansas and never the less 

sanctioned the plaintiff’s counsel in an open and notorious trespass of law for appealing the imposition of 

heightened pleading standards where the trial court had failed to accept the truthfulness of the plaintiff’s 

averments and for having only pled a relevant market in capitalization (the misrepresentation of the 

national market in hospital supplies clearly identified in the plaintiff’s complaint but factually 

misrepresented in each of the defendants’ dishonest pleadings).  

 The Tenth Circuit itself was overruled for imposing an impermissible heightened standard of 

pleading and for not treating the plaintiff’s averments as truthful in the pre-discovery phase: 
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“Federal Rule of Civil Procedure 8(a)(2) requires only "a short and plain statement of the claim 

showing that the pleader is entitled to relief." Specific facts are not necessary; the statement need 

only "`give the defendant fair notice of what the . . . claim is and the grounds upon which it rests.'" 

Bell Atlantic Corp. v. Twombly, 550 U. S. ___, ___ (2007) (slip op., at 7-8) (quoting Conley v. 

Gibson, 355 U. S. 41, 47 (1957)). In addition, when ruling on a defendant's motion to dismiss, a 

judge must accept as true all of the factual allegations contained in the complaint. Bell Atlantic 

Corp., supra, at ___ (slip op., at 8-9) (citing Swierkiewicz v. Sorema N. A., 534 U. S. 506, 508, n. 1 

(2002); Neitzke v. Williams, 490 U. S. 319, 327 (1989); Scheuer v. Rhodes, 416 U. S. 232, 236 

(1974)). 

 

Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007) (2007). 

If US Bank, US Bancorp and US Bancorp Senior Counsel Sarah B. Stroebel’s MN# 314122 do not 

immediately undertake to undo the fraud their agents agents Shughart, Thompson & Kilroy PC attorneys 

Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; Andrew M. Demarea, KS #16141 and Susan 

Hascall have committed in obtaining the sanctions of the plaintiff , the plaintiff will be forced to seek a new 

trial in Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. case no. 03-2324-CM 

based on the change of law and the court’s participation through adoption of the misrepresentation and the 

subsequent imposition of sanctions to further the unlawful injury of the plaintiff.  

The court and reviewing panel made this finding because the independent co-conspirators in the 

complaint identified and described in antitrust conspiratorial agreement with the defendants were 

themselves not named as defendants, contradicting Medical Supply’s use of Lawlor: ("It has long been the 

rule that it is not necessary for all joint tortfeasors to be named as defendants in a single  

lawsuit.")  Lawlor v. National Screen Service Corp., 349 U.S. 322, 329-330, 75 S.Ct. 865, 869, 99 L.Ed. 

1122 (1955); Bigelow v. Old Dominion Copper Mining & Smelting Co., 225 U.S. 111, 132, 32 S.Ct. 641, 

644, 56 L.Ed. 1009 (1912). This rule is current law:  

“Even if a plaintiff's right to relief arises from what is realistically viewed as a single episode, if it is 
a right against multiple parties—joint tortfeasors, if the right arises under tort law—he needn't join 

them in one suit, Airtite v. DPR Ltd. Partnership, 265 Ill.App.3d 214, 202 Ill.Dec. 595, 638 N.E.2d 

241, 247 (1994); Northern Assurance Co. of America v. Square D Co., 201 F.3d 84, 88-89 (2d 

Cir.2000), unless there is privity among those parties, Lawlor v. National Screen Service Corp., 349 

U.S. 322, 330, 75 S.Ct. 865, 99 L.Ed. 1122 (1955).” [emphasis added]  

 

Manicki v. Zeilmann, 443 F.3d 922 at 926 (7th Cir., 2006).   

C. The Defendants’ Knowing Misrepresentation of Liability For Misuse of the USA PATRIOT Act 

 The May 2005 United States Government Accountability Office Report to Congressional Requesters 

entitled “USA PATRIOT ACT Additional Guidance Could Improve Implementation of Regulations 

Related to Customer Identification and Information Sharing Procedures” (GAO-05-412 USA Patriot Act) 
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supports the plaintiff’s view that US Bank and US Bancorp were liable for threatening the plaintiff with a 

USA PATRIOT Act Suspicious Activity Report and for using the threat as extortion to injure the plaintiff 

and to protect the monopolization of the hospital supply market through the Novation LLC cartel that 

includes US Bank, US Bancorp, US Bancorp Piper Jaffray, the former Neoforma, Inc. now succeeded by 

GHX LLC and General Electric. Suspicious Activity Reports are not to be disclosed. Their purpose is 

clandestine surveillance. US Bank, US Bancorp and US Bancorp Piper Jaffray’s overt and public use of the 

anti-money laundering provisions of the USA PATRIOT Act to threaten, extort or obstruct Medical Supply 

Chain, Inc.’s entry into the market for hospital supplies is against the Suspicious Activity Report rules and 

is entirely actionable and creates liability for the defendants.  

 The Government Accountability Office Report emphasizes that for US Bank and US Bancorp to 

have been protected by the safe harbor, it was essential to follow the rules and procedures of section 314(b) 

and the requirements of Treasury’s anti-money laundering program regulations contained in 31 C.F.R. §  

103.110: 

The rulemaking process for section 314(b) addressed the need to encourage information sharing 

among financial institutions while still protecting customers’ right to privacy and established a 

mechanism for financial institutions to satisfy the statutory notice requirement. Section 314(b) of the 
PATRIOT Act allows financial institutions, upon providing notice to Treasury, to share information 

regarding individuals, entities, and countries suspected of possible terrorist or money laundering 

activities. The final rule requires that to be protected by the safe harbor from liability for 

sharing information pursuant to section 314(b), financial institutions must comply with the 

procedures prescribed by the rule, including providing notice annually to FinCEN of their 

intent to share information with other institutions. The rule also requires that prior to sharing 

information, a financial institution must verify that the financial institution with which 

information will be shared has also filed a notice with FinCEN. FinCEN determines that the 

notice requirement sufficiently reminds financial institutions of their need to safeguard information 

that is obtained using section 314(b).  

 

GAO-05-412 USA Patriot Act at pg. 20  
 

VII. Value of Contract Claim 

 

In Missouri, it is a fundamental precept of contract law that "nominal damages are available where 

a contract and its breach are established." Dierkes v. Blue Cross and Blue Shield, 991 S.W.2d 662, 669 

(Mo.banc 1999). Stated otherwise, proof of the existence of a contract and its breach make a submissible 

case on damages, no matter whether actual damages have been proven. Wasson v. Schubert, 964 S.W.2d 

520, 526 (Mo.App. 1998); Kozeny-Wagner, Inc. v. Shark, 709 S.W.2d 149, 152[4] (Mo.App. 1986). 
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Damages for the breach of contract are the amount in contemplation of both parties at the time the 

contract was made. A plethora of cases establish "it is well settled that a contract must be construed as of 

the date on which it was made [and] cannot be based upon events occurring subsequent to [its] execution." 

Bowdoin Square, L.L.C. v. Winn-Dixie Montgomery, Inc., 873 So.2d 1091, 1101 (Ala.2003) (internal 

quotation omitted); see also Texas v. Am. Tobacco Co., 463 F.3d 399, 407 (5th Cir.2006) ("[A] contract is 

viewed as of the time it was made and not in light of subsequent events.") (applying Texas law); Warner 

Robins Supply Co. v. Malone, 143 Ga.App. 332, 238 S.E.2d 709, 712 (Ga.App.1977) ("The surrounding 

circumstances must be considered as of the time the contract is made and not in the light of subsequent 

events."); Allright Auto Parks, Inc. v. Berry, 219 Tenn. 280, 409 S.W.2d 361, 364 (Tenn.1966) ("It is the 

duty of this Court to construe contracts as of the date of their making. Our exegesis of such agreements 

cannot be based upon events occurring subsequent to their execution."); M.H. Walker Realty Co. v. Am. 

Sur. Co. of N.Y., 60 Utah 435, 211 P. 998, 1005 (Utah 1922) ("[W]e must consider [a contract's] terms in 

the light of conditions as they existed at the time the contract was entered into and not in the light of 

subsequent conditions."). 

A. Business Plan Expectation Damages Are Natural Damages  

 

The lost profits described in the plaintiff’s forward financials contained in the business plan 

evaluated and accepted by the defendants are the natural damages in contemplation by the parties: 

"The general rule of damages for breach of contract comes down to us from the opinion of Hadley v. 

Baxendale, 9 Exch. 341, and is as follows: `When two parties have made a contract which one of 

them has broken, the damages which the other party ought to receive in respect of such breach of 

contract should be such as may fully and reasonably be considered either as arising naturally — i. e. 

according to the usual course of things — from such breach of contract itself, or such as may 

reasonably be supposed to have been in the contemplation of both parties at the time they made the 

contract, as the probable result of the breach of it.” 
 

Western Union Telegraph Co. v. Green, 281 S.W. 778 at 782 (Tenn., 1926). The complaint shows the 

defendants in addition to depriving Medical Supply Chain, Inc. of the capital the business plan showed 

funded entry into the hospital supply market, never provided the line of credit and the evidence shows a 

notice of rejection as required by law was never issued: 

“It has long been held that in a breach of contract action, the non-breaching party is entitled to the 

damages that arise naturally from the breach and are within the parties' contemplation. See Buxbaum 

v. G.H.P. Cigar Co., 188 Wis. 389, 206 N.W.2d 59 (1925). Here, the trial court's ruling is 

inextricably linked to its finding that Bank One knowingly caused Williams Bay to liquidate. As 

discussed, Williams Bay's operations were completely dependent upon bank financing, a fact Bank 

One knew. Bank One not only refused to issue the additional letters of credit Williams Bay needed 
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to purchase necessary merchandise, but it also prevented Williams Bay from using its existing line 

of credit. Given this set of facts, we conclude that the trial court properly determined that Williams 

Bay's claimed damages were recoverable compensatory damages because the damages flowed 

naturally from the breach and were within the parties' contemplation.” 

 

Bank One Milwaukee v. Williams Bay Trading Co. at ¶38(Wis. Ct. App., 2000). In a remarkably 

similar case of a service provider with market power over a supplier can injure the supplier in another 

unrelated market the issue of lost profits liability in the contemplation of both parties arose: 

“An award of damages for lost profits will stand only if liability for such damages was contemplated 

by the parties at the time of contracting. That contemplation may be recited expressly; otherwise: 

[i]n determining the reasonable contemplation of the parties, the nature, purpose and particular 

circumstances of the contract known by the parties should be considered ... as well as 'what liability 

the defendant fairly may be supposed to have assumed consciously, or to have warranted the 

plaintiff reasonably to suppose that it assumed, when the contract was made.' 

        Kenford II, 540 N.Y.S.2d at 4, 537 N.E.2d at 179 (citation omitted). 
        After reviewing the parties' 20 year relationship, the district court concluded that Travellers 

was in essence a captive supplier of tours for TWA. Travellers furnished land arrangements for 

Getaway tours on a virtually exclusive basis. But TWA exercised control over the demand for 

Getaway tours in the highly elastic and competitive leisure tour industry by: (a) determining the 

ultimate level of advertising and marketing, and the number of brochures that would be produced 

and distributed to promote Getaway tours for each tour season; (b) designating the number of 

transatlantic seats it would set aside for Getaway passengers; and (c) controlling the distribution 

channels for Getaway tours through its direct sales force, its relationships with independent travel 

agents, and its central reservation and booking systems. 

        The district court properly looked to "the nature, purpose and particular circumstances of the 

contract known by the parties." Kenford II, 540 N.Y.S.2d at 4, 537 N.E.2d at 179. Giving full 
consideration to the fact that Travellers was in the position of making land arrangements for an 

anticipated flow of tourists, and that the flow did not materialize because TWA (exercising near 

exclusive control over the demand for the Getaway program) curbed its promotional expenditures 

without regard to the effect on the flow of Getaway passengers, we conclude that the district court 

properly applied the test of Kenford II. Because of the particular procedural history of this case, we 

are not called upon to decide what damages the parties contemplated would become payable if one 

side wrongfully terminated the agreement. That was attempted, but did not happen. As a result of 

the injunctive relief granted by the district court (relief that is not the subject of this appeal), 

Travellers and TWA undertook continued performance for the life of the contract. We believe that it 

was reasonably foreseeable at the time that Travellers and TWA renewed their joint venture 

agreement that Travellers would suffer lost profits--and claim lost profits as damages--if Travellers 

devoted substantially all its efforts over a period of years to accommodating a flow of Getaway 
tourists that is curtailed by TWA's failure to promote the tours. Under these circumstances, TWA 

"fairly may be supposed to have assumed consciously" that lost profits damages would be an 

appropriate remedy or "to have warranted [Travellers] reasonably to suppose" that TWA assumed 

such liability. 1 Id. 540 N.Y.S.2d at 4, 537 N.E.2d at 179.” 

 

Travellers Intern., A.G. v. Trans World Airlines, Inc., 41 F.3d 1570 at 1578 (C.A.2 (N.Y.), 1994) 

The prior declaratory action by the plaintiff on the contract in Medical Supply I which the court 

declined to resolve gave the defendants at a minimum full notice of the amount in contemplation between 

the parties while time still permitted saving the performance and preventing the injury. See Regency 

Commercial Associates, LLC v. Lopax, 869 N.E.2d 310 at 322-324, 373 Ill. App.3d 270 (Ill. App., 2007). 
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The defendants had the plaintiff’s carefully calculated forward financials and conservative 

determination in the business plan accepted by the defendants and upon which the defendants elected to 

enter into contract with the plaintiff.  A federal court properly allows the plaintiff’s testimony of this 

information as evidence on what he would have made given his experience in the industry over a decade: 

"The fact that plaintiff's business was relatively new would not, in and of itself, require that 

evidence of lost profits be excluded since such profits may be awarded where evidence demonstrates 

its feasibility." Mid-Country Meats, Inc. v. Woodruff-Evans Const., 334 N.W.2d 332, 337 (Iowa 

Ct.App. 1983) (holding lost profits claim should have been submitted to jury in case involving four-

month old company); see also Employee Benefits Plus, 535 N.W.2d at 156-57 (upholding lost 

profits claim in favor of three year-old company that had never turned a profit). The tax return 

evidence supports the jury's determination that BBSerCo would have continued to progress if Green 

Bay's fraud had not disrupted its business plan and financing obligations. And Green Bay could 

foresee that its conduct would cause BBSerCo lost profits, because Green Bay knew BBSerCo had 

pledged the unpaid processing fees towards its loan obligations. 
        Wrape also gave specific testimony about the effect of Green Bay's fraud on 

BBSerCo's business plan. When Green Bay's failure to pay the processing fee disrupted BBSerCo's 

financing, BBSerCo had to lay off workers in its New York lab, and sell a company truck and other 

equipment, in order to meet its loan obligations. Trial Trans. at 855. The New York lay-off 

prevented BBSerCo from collecting newborn calf serum it otherwise would have collected and 

produced in New York. Id. BBSerCo also lost the capital needed to develop processing relationships 

it had planned with two slaughterhouses in Washington and Colorado. Id. at 857-58. Wrape 

provided the jury with specific information about the amount of fetal bovine serum, newborn calf 

serum, and calf serum BBSerCo planned to produce and sell in its New York, Washington, and 

Colorado operations. Id. at 861-62. He based his gross profit calculations on realistic market prices 

for the three types of serum, id., and relied on his experience in the industry and BBSerCo's own 
historical figures to calculate the costs of production. Id. at 864-74. Based on these detailed 

calculations, Wrape projected total lost profits of $160,686. Appellee's App. at 96, 100 (Plaintiff's 

Trial Exhibit 46). 

        Wrape had some thirteen years in the serum processing industry when he and Leinweber 

formed BBSerCo. Trial Trans. at 830. Based on such experience, the district court did not abuse its 

discretion in allowing Wrape's testimony. Netteland v. Farm Bureau Life Ins. Co., 510 N.W.2d 162, 

167 (Iowa Ct.App. 1993) (upholding jury's award of lost profits damages in case where company 

owner calculated lost profits claim based on his experience in the business). Once the testimony was 

admitted, the jury was free to credit or discount it. "It is axiomatic that `[c]redibility determinations, 

the weighing of the evidence, and the drawing of legitimate inferences from the facts are jury 

functions, not those of a judge.'" Brown v. Sandals Resorts Int'l, 284 F.3d 949, 954 (8th Cir.2002) 

(quoting Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S.Ct. 2097, 147 
L.Ed.2d 105 (2000)). We should not disturb the district court's decision to allow this testimony 

given the standard of review we must apply; nor should we disturb the jury's award of $86,522, 

given the "large amount of discretion" the jury had "in determining the amount of its verdict." 

Lakota Girl Scout Council, 519 F.2d at 643.”  

 

Bbserco, Inc. v. Metrix Co., 324 F.3d 955 at 963 (8th Cir., 2003) 

 

B. Missouri Expectation Damages Law 

 

The defendants have utilized extrinsic interference in the plaintiff’s litigation to deliberately 

poison the Kansas forum against the plaintiff. A central them repeated time and time again including 

Magistrate James P. O’Hara’s comments to Hon. Vratil prior to a status hearing in James Bolden’s action 
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has been that the plaintiff’s attorney was “inexperienced” and not fit for the practice of law because he 

could not intellectually understand what is often called the “New Business Rule” that profits of a start up 

like Medical Supply Chain, Inc. or James Bolden’s feasibility study for the two homes he had bought in the 

City of Topeka were unable to be proven. Kansas District court officials believed that justified his 

disbarment and Kansas District court officials even worked in the state proceeding ex parte to deprive the 

plaintiff’s counsel of Due Process.  

The plaintiff was injured because of all the attorneys, or law clerks in this action, only the 

plaintiff’s attorney performed a professional service, adequately researching the relevant case law and was 

disbarred for it with the deliberate purpose of seeking to end Medical Supply Chain, Inc. and James 

Bolden’s representation on valid legal claims of great societal importance.  

The plaintiff’s claims for damages from breach of a contract not performed are not speculative or 

remote. They are for all intents and purposes per se and determined at law: 

        “Clayton argues that, under Coonis [Coonis v. Rogers, 429 S.W.2d 709, 714 (Mo.1968) ], BMK's lost-

profit evidence lacked sufficient certainty to warrant a judgment in its favor. However, the Coonis standard 

of proof only applies in cases where the loss of expected profits flows from the destruction of or injury to a 

business. Harvey v. Timber Resources, Inc., 37 S.W.3d 814, 818 (Mo.App. E.D. 2001). When a plaintiff 

sues for damages arising directly out of a breach of contract, he or she need not prove past profits or 

expenses. Id. Thus, "where the breach alleged consists of prevention of performance, the party not in 

default may generally recover the profits which would have resulted to him from performance." Id. 

at 819. Moreover, where "loss is ascertainable with reasonable certainty from the breach and the profits 

claimed are not speculative or conjectural and were within the contemplation of the parties when the 

contract was made" any plaintiff — even a new business — may seek lost profits arising from a breach of 

contract. Id. (internal citations omitted).” [Emphasis added] 

 

Bmk Corp. v. Clayton Corp., 226 S.W.3d 179 at pg. 195 (Mo. App., 2007) 

The plaintiff is relying on Bmk Corp. v. Clayton Corp and Parshall v. Buetzer for proving business 

plan expectation damages: 

“When a plaintiff sues for damages arising directly out of a breach of contract, he or she need not 

prove past profits or expenses. Id. Thus, "where the breach alleged consists of prevention of 

performance, the party not in default may generally recover the profits which would have resulted to 

him from performance." Id. at 819. Moreover, where "loss is ascertainable with reasonable certainty 

from the breach and the profits claimed are not speculative or conjectural and were within the 

contemplation of the parties when the contract was made" any plaintiff — even a new business — 

may seek lost profits arising from a breach of contract. Id. (internal citations omitted).” [Emphasis 

added] 

 

Bmk Corp. v. Clayton Corp., 226 S.W.3d 179 at 195 (Mo. App., 2007). 
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A "business owner's testimonial evidence is sufficient to provide the trier of fact with a rational 

basis for estimating damages to the plaintiff, including lost profits." Parshall v. Buetzer, 195 S.W.3d 515, 

522 (Mo.App. W.D.2006) 

Missouri has distinguished between the degree of certainty to prove damages occurred and the 

lesser degree of certainty to prove the amount of damages: 

“As did the court in Burch, the court Ohlendorf v. Feinstein, 670 S.W.2d 930, 933 

(Mo.App.E.D.1984), recognized that there is a distinction between the degree of certainty required 

to establish the fact of damage and "the lesser certainty required regarding the amount of damages." 

The court also said: 

"One whose wrongful conduct has rendered difficult the ascertainment of damages cannot escape 

liability because the damages cannot be measured with exactness." [Citation omitted.] Further, 

where the fact of damage caused by a defendant's wrongdoing is clear, "it is reasonable to require a 

lesser degree of certainty as to the amount of loss, leaving a greater degree of discretion to the jury, 
subject to the usual supervisory power of the court." [Citation omitted.] 

        Id.”  

 

Burris v. Burris, 904 S.W.2d 564 at 569 (Mo. App. S.D., 1995). 

 

 It has long been established in Missouri that the party injured by a breach can prove the existence 

of damages and present relative evidence to enable a jury to determine the pecuniary loss: 

“In Young v. Tilley, Mo.App., 190 S.W. 95, 96, the court said: 'The mere fact that damages are 

based on profits or other elements, making same more or less 
indefinite and speculative, is not a ground for denying same, and the tendency of the decisions is to 

allow such damage when same can be estimated with a reasonable degree of certainty.' Hiatt Inv. 

Co. v. Buehler, 225 Mo.App. 151, 16 S.W.2d 219, 225, quoted with approval the general rule on this 

subject as follows: 'The rule that damages which are uncertain or contingent cannot be recovered 

does not embrace an uncertainty as to the value of the benefit or gain to be derived from the 

performance of the contract, but an uncertainty or contingency as to whether such gain or benefit 

would be derived at all. It only applies to such damages as are not the certain result of the breach, 

and not to such as are the certain result, but uncertain in amount'. See, also, Hawkinson v. Johnston, 

8 Cir., 122 F.2d 724, 731, 137 A.L.R. 420, wherein the court quoted from a decision of the United 

States Supreme Court as follows: 'Certainty in the fact of damage is essential. Certainty as to the 

amount goes no further than to require a basis for a reasoned conclusion. * * *.' 

        Thayer-Moore Brokerage Co. v. Campbell, 164 Mo.App. 8, 20-21, 147 S.W. 545, 550, it is 
said: 'It is always incumbent upon the party who asserts he has been damaged to adduce proof of the 

elements of his damage, but the rule against the recovery of uncertain damages relates to uncertainty 

as to the cause rather than uncertainty as to the measure or extent. A person who commits a breach 

of his contract and thereby injures the other party is not permitted to escape liability because the 

amount of the damages he caused is uncertain and is not susceptible of accurate proof.” 

 

Burch v. Union Life Ins. Co., 319 S.W.2d 908 at 912 (Mo. App., 1959). 

 These are the rulings that will control the Kansas District Court determination of issues regarding 

presentation of information about lost future profits to the jury. It is clear that "[i]n the absence of a state 

supreme court ruling, a federal court must follow an intermediate state court decision unless other authority 

convinces the federal court that the state supreme court would decide otherwise." Delano v. Kitch, 663 F.2d 
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990, 996 (10th Cir.1981) (citing West v. American Tel. & Tel. Co., 311 U.S. 223, 237, 61 S.Ct. 179, 183, 85 

L.Ed. 139 (1940)), cert. denied, 456 U.S. 946, 102 S.Ct. 2012, 72 L.Ed.2d 468 (1982); Hicks ex rel. Feiock 

v. Feiock, --- U.S. ----, 108 S.Ct. 1423, 1428 & n. 3, 99 L.Ed.2d 721 (1988). 

C. Plaintiff Can Establish Damages With Reasonable Certainty  

 

The plaintiff can establish damages with reasonable certainty with the aid of expert testimony, 

economic and financial data, market surveys and analysis, and business records of similar enterprises. 

i. Plaintiff’s Reasoned Conservative Estimates Was Known To Defendants Before Breach 

The plaintiff was the originator of the electronic marketplace as a neutral utility business model 

which was misappropriated and altered to be a captive, non competitive cost lowering marketplace by both 

Neoforma, Inc. and GHX. The plaintiff has over a decade of experience in the hospital supply industry in 

both healthcare accounting software systems and medical devices and durable equipment.  

The forward financials are based on Medical Supply Chain, Inc. obtaining less than 6% of the 1. 3 

Trillion United States market for hospital supplies and are far more conservative than US Bancorp’s 

expert’s study projected and far more conservative than the prospectus created by US Bancorp for 

Neoforma, Inc. See Exb 22 Medical Supply Chain, Inc. Business Plan, and Forward Financials 

ii. Value of Similar Business  

The defendants through U.S. Bancorp Piper Jaffray Inc. underwrote the initial public offering of 

Neoforma, Inc. a web based electronic marketplace based on a business model created by the plaintiff and 

stolen from him by Owen Healthcare which transmitted the plaintiff’s trade secret to Cardinal Health and 

Robert Zollars. U.S. Bancorp owned 150,000 shares that were sold in the offering.  

The prospectus co-written by the defendants accurately describes the profit an independent 

electronic marketplace for hospital supplies would have made. See Exb 23 Prospectus and Forward 

Financials of Neoforma, Inc. which lists U.S. Bancorp Piper Jaffray Inc. as the underwriter (Exb 23 page 

307 of Vol. II of Settlement Exhibits)  and states U.S. Bancorp Piper Jaffray Inc. shares of stock being 

sold and the pool the underwriters were able to release as U.S. Bancorp Piper Jaffray Inc. caused the share 

value to rise. 

Eventually sales of Neoforma, Inc. stock capitalized the company at over $900,000,000.00 (nine 

hundred million dollars ). The company did not earn the profit an independent marketplace would have 
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realized because Robert Zollars, after selling the initial offering followed the direction of US Bancorp 

whose US Bancorp Piper Jaffray analysts controlled the demand for healthcare technology stocks and allied 

the company with Novation LLC, the bricks & mortar company that profited by artificially inflating 

healthcare costs. The owners of the privately held Novation LLC were able to retain the profit Neoforma, 

Inc. investors were to have realized. 

The attached press releases show that Neoforma Inc. was an electronic marketplace for hospital 

supplies, that General Electric was an initial investor and that Neoforma Inc. eventually created an 

agreement with Novation LLC to form an exclusive market for hospitals. See Exb 24 Global Healthcare 

Exchange Completes Acquisition of Neoforma, Inc. and Exb 25 March 22, 2006 GE announces financing 

of GHX to buy Neoforma, Inc. 

iii. Plaintiff’s Forward Financials Within Contemplation of US Bancorp 

 At the time the parties formed the contract, Medical Supply Chain, Inc.’s forward financials and 

business plan expectations were well within the contemplation of the defendants for the profit potential of a 

web based or Internet electronic marketplace  selling hospital supplies. US Bancorp’s employee, Senior 

Analyst was a leading healthcare technology industry expert on the earnings potential of new companies.  

 In 1999, US Bancorp published Exb 26 Internet Poised to Transform United States Health Care 

Industry, Finds a Recent U.S. Bancorp Piper Jaffray Report and in 2000 US Bancorp published Exb 27 

U.S. Bancorp Piper Jaffray Report Says Internet Companies will Shake Up Health Care Industry 

Distribution describing the potential of a web based hospital supply electronic marketplace, the business 

model originated by the plaintiff in the early 1990’s and misappropriated by Bob Zollars and Neoforma, 

Inc. 

 Despite the clear relevancy of the report on the potential of a web based hospital supply 

distributor’s potential profit created by US Bancorp Senior Analyst Daren Marhula to the defendants’ 

already asserted defenses that Medical Supply Chain, Inc. was not damaged. US Bank and US Bancorp 

through their records custodian, US Bancorp Senior Counsel Sarah B. Stroebel MN# 314122 has repeatedly 

refused to produce the report fraudulently asserting the report is not relevant and is instead corruptly trying 

to exert undue influence on the Kansas District Court by arguing through the defendants’ agents Shughart 

Thomson & Kilroy, PC that there has been no economic loss as a result of the defendants’ breach. 
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There was an agreement averred in Medical Supply Chain’s initial antitrust complaint against US 

Bancorp, US Bank and US Bancorp Piper Jaffray that resulted in the named defendants US Bancorp, US 

Bank and US Bancorp Piper Jaffray and an Unknown Health Care Supplier”  averred to be coconspirators 

with Neoforma Inc. and Novation LLC  denying Medical Supply Chain, Inc. critical inputs with knowledge 

that doing so by breaching the escrow contract would restrain hospital supply  competition in violation of 

the per se prohibition against refusal to deal under § 1 of the Sherman Antitrust Act. The complaint and its 

allegation of antitrust conspiracy clearly met even the later heightened pleading standard for antitrust 

conspiracy under Bell Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1970, 167 L.Ed.2d 929 

(2007) and would not have been dismissed but for the misrepresentations and extrinsic fraud of US 

Bancorp in defending the action. Both in fraudulently asserting that the complaint failed to name a legally 

independent co-conspirator and in misrepresenting the controlling law as requiring the plaintiff to name as 

a defendant each co-conspirator in direct contravention of the United States Supreme Court rule from 

Lawlor.  

The defendants through Shughart, Thomson & Kilroy also caused the Hon. Carlos Murguia to rule 

contrary to and contradict controlling case law of this circuit regarding the prohibition of dismissal when 

there is a discoverable unknown defendant (Krueger v. Doe, 162 F.3d 1173 (C.A.10 (Okla.), 1993) and 

plurality of actors through expressly identified but unnamed coconspirators (Olsen v. Progressive Music 

Supply, Inc., 703 F.2d 432 at pg. 435 (C.A.10 (Utah), 1983).  

Despite these repeated misrepresentations and violations of their duty of candor toward the court 

the defendants through Shughart, Thomson & Kilroy PC openly and notoriously sought sanctions against 

the plaintiff. Once the sanctions were fraudulently obtained in bad faith, the defendants through Shughart, 

Thomson & Kilroy PC used the sanctions with a complaint made by Andrew DeMarea of Shughart, 

Thomson & Kilroy (who had knowledge of the defendants’ fraud ) in a scheme with Magistrate O’Hara to 

influence the Kansas State Disciplinary Tribunal to disbar the plaintiff’s counsel Bret D. Landrith. 

VIII. Repeated Misrepresentations that US Bancorp is not liable for Novation LLC’s Monopoly 

The defendants’ simply smeared Medical Supply Chain, Inc.’s original counsel Bret D. Landrith 

through their agent Shughart Thompson & Kilroy PC and attorneys Steven D. Ruse, KS #11461; Mark A. 

Olthoff,  KS # 70339; and Andrew M. Demarea, KS #16141 as incompetent and too stupid to be an 
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attorney because Landrith thought a bank could monopolize the hospital supply market, a market where the 

bank did not directly compete.  

This was a breach of the defendants’ good faith and fair dealing duty under their contract for the 

escrow accounts and was in fact a carefully planned campaign of extrinsic fraud over the Kansas District 

Court through misrepresentation of the overwhelming weight of case law with the knowledge that if Bret 

D. Landrith could personally be defamed, the trial court and its law clerks would disregard and ignore 

Medical Supply Chain’s pleadings.  

Steven D. Ruse, KS #11461; Mark A. Olthoff,  KS # 70339; and Andrew M. Demarea, KS #16141 

and the other agents of the defendants knew and had been served notice that US Bancorp’s actions to 

achieve Novation LLC’s monopoly were subject to treble damages under the Sherman Act: 

“While one of the coconspirators, at first glance, may appear to be a non-competitor, upon further 

analysis the courts typically determine that the coconspirator has financial ownership or some other 

strong financial tie, and, thus a vested interest in a competitor in the relevant market. See, e.g., 

Loewe v. Lawlor, 208 U.S. 274, 28 S.Ct. 301, 52 L.Ed. 488 (1908)(a combination by members of 

labor organizations to destroy an existing interstate traffic in hats by preventing the manufacturers, 

through the instrumentality of a boycott, from manufacturing hats is a combination in restraint of 

trade); United States v. General Motors Corp., 121 F.2d 376 (7th Cir.) (defendants could not escape 

liability on ground that they were affiliated and noncompeting units where automobile manufacturer 

owned all stock of automobile sales company and of finance company which in turn owned all stock 
of another finance company and the four were charged with conspiracy to restrain trade), cert. 

denied, 314 U.S. 618, 62 S.Ct. 105, 86 L.Ed. 497 (1941); Patterson v. United States, 222 F. 599, 

610 (6th Cir.) (conspiracy consisted of 30 officers and agents who, for about 20 years had been 

connected with the National Cash Register Company), cert. denied, 238 U.S. 635, 35 S.Ct. 939, 59 

L.Ed. 1499 (1915); Dupont Glore Forgan Inc. v. American Telephone & Telegraph, 437 F.Supp. 

1104 (S.D.N.Y.1977) (telephone company and its affiliates were not exempt from antitrust liability 

by virtue of mere fact that affiliates were all wholly or partially owned subsidiaries), aff'd, 578 F.2d 

1367 (2d Cir.), cert. denied, 439 U.S. 970, 99 S.Ct. 465, 58 L.Ed.2d 431 (1978). Aquatherm has 

failed to allege such a relationship between FPL and a competitor in the relevant pool heating 

market.” 

 

Aquatherm Industries v. Florida Power & Light, 971 F.Supp. 1419 at 1428 (M.D. Fla., 1997). 

The Eleventh Circuit went on to re-emephasize the liability of a non market participant like US 

Bancorp co-conspiring with market participants like Novation LLC: 

“However, in Aquatherm the plaintiffs did not name (or even identify) the alleged co-conspirators 

who participated in the relevant market. In this case, SBS alleges a conspiracy between HBC, a clear 

market participant,  and CC. Nothing in our case law suggests that a conspiracy must be limited 

solely to market participants so long as the conspiracy also involves a market participant and the 

non-participant has an incentive  to join the conspiracy. Cf. Spectators' Communication Network, 

Inc. v. Colonial Country Club, 253 F.3d 215, 222 (5th Cir. 2001) ("[W]e conclude that there can be 
sufficient evidence of a combination or conspiracy  when one conspirator lacks a direct interest in 

precluding competition, but is enticed or coerced into knowingly curtailing competition by another 

conspirator who has an anticompetitive motive."). In its brief,  CC correctly points out that 
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Spectators involved a group boycott with multiple conspirators, thereby giving the non- participant 

defendant the power to injure the plaintiff.” [emphasis added]       

 

Spanish Broadcasting System of Florida, Inc. v. Clear Channel Communications, Inc., No. 03-

14588 (Fed. 11th Cir. 6/30/2004) (Fed. 11th Cir., 2004).  

On March 22, 2006 GE Healthcare Financial Services provided a five-year, $25 million revolver 

and a six-year, $85 million term loan to the web based hospital supply electronic market place Global 

Healthcare Exchange (GHX). GHX used the financing to acquire San Jose-based Neoforma, Inc., which 

“offers similar, yet complementary, products and services designed to improve efficiencies, accuracy and 

collaboration.” See Exb 25 

Neoforma issued its last SEC form 8K detailing the merger.  

IX. Tortious interference  

 This settlement brief does not address the evidentiary basis nor detail damages for a second claim 

and cause of action against the defendants for tortious interference with a contract or business expectancy 

under Missouri law. Thee damages would be for  the separate tort would be equal to the contract damages 

in this action, since the contract with General Electric was an effort by the plaintiff to replace the funds and 

capitalization US Bancorp caused to be lost. 

At this stage in the present litigation, this conduct averred in the present complaint is a component 

of the plaintiff’s breach of contract claim against US Bank, NA and US Bancorp and the inherent duty of 

good faith and fair dealing breached by US Bank, NA and US Bancorp. The interference with the plaintiff’s 

contract with General Electric is the extraordinary and egregious conduct of US Bank, NA and US Bancorp 

in depriving the plaintiff of the opportunity to mitigate or cover the losses caused by US Bank, NA and US 

Bancorp’s breach of the contract to provide the plaintiff escrow accounts.  

The Kansas District court but not the plaintiff has received the defense counsel’s detailed sworn 

affidavits for attorney’s fees that admit time spent with John K. Power and other attorneys of Husch 

Eppenger LLC now Husch Blackwell Sanders LLP for the purpose of coordinating General Electric’s 

defense of contract and antitrust claims brought by the plaintiff and where US Bancorp had no interest in 

the sale of lease contract between Medical Supply Chain, Inc. and General Electric. The defendants have 

repeatedly failed to produce these documents in the plaintiff’s discovery requests.  
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The plaintiff does however have evidence that includes emails between the plaintiff and Norman 

E. Siegel of Stueve Siegel Hanson, LLP.  See Exb 28 Emails between Seigel and the Plaintiff. 

The plaintiff sought to retain Norman E. Siegel to represent the plaintiff’s contract related claims 

against General Electric and state antitrust claims against General Electric’s hospital supply co-conspirator 

Novation LLC in the 16th Circuit State of Missouri Court at Independence, Missouri. The plaintiff’s cause 

was likely to return to federal court in the US District Court for the Western District of Missouri if the state 

representation could not be obtained in time. During the course of communications about representation, 

the plaintiff’s claims against General Electric were removed to the Western District court. Seigel was one 

of only a handful of attorneys in the region that had the skills set required to replace the plaintiff’s original 

counsel in the General Electric and Novation LLC litigation whom the defendants had caused to be 

disbarred. See Exb 29 Biography of Norman E. Siegel. 

The defendants US Bank and US Bancorp through their agent Shughart, Thompson & Kilroy PC 

and with the knowledge of US Bancorp’s current President and CEO, Richard K. Davis and approval of 

delegating conduct of the litigation to Shughart, Thompson & Kilroy PC without controls in place to 

prevent fraud and racketeering as required under  § 302 of the Sarbanes-Oxley Act caused the plaintiff’s 

federal court litigation with General Electric in Missouri to be obstructed and interfered with during 

September to December of 2007.  

The defendants US Bank and US Bancorp caused the plaintiff to be denied counsel and a 

prosecuting witness in the body of Norman E. Siegel and deprived the plaintiff of the business expectancy 

of the legal representation of Stueve Siegel Hanson, LLP to prevent the plaintiff from mitigating or 

covering for his damages from the defendants US Bank and US Bancorp’s breach of the contract for 

escrow accounts and to prevent the plaintiff from realizing the benefit from the contract or business 

expectancy with General Electric. 

The defendants US Bank and US Bancorp interfered with and caused the plaintiff to lose his 

business expectancy in the representation by Stueve Siegel Hanson, LLP and supplemented their 

continuing  interference with the plaintiff’s business expectancy with General Electric by having their agent 

Shughart Thompson & Kilroy, PC and the person Mark A. Olthoff,  KS # 70339 fraudulently misrepresent 
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the reputation of the plaintiff and the plaintiff’s business and legal claims to Norman E. Siegel in the period 

from November 20th to December 8, 2007.  

On December 7, 2008 the plaintiff heard from Norman E. Siegel numerous misrepresentations 

about the viability of his claims that did not originate from case law or the documentation. Some of the 

misrepresentations were clear “whoppers” like the litigation against the defendant conglomerate US 

Bancorp with banking and non-banking subsidiaries was not viable because banks cannot be liable for 

antitrust. Notwithstanding the obvious, that US Bancorp is not a bank, Congress has specifically created 

policy specifically prohibiting banks anticompetitive acts in their client’s market, creating a specific bank 

antitrust act The anti-tying section (Sec. 106) of the Bank Holding Company Act (BHCA) of 1970, and 

including banks in provisions of the Sherman and Clayton Antitrust Acts. The overwhelming weight of 

American antitrust law reveals banks are not immune. This misrepresentation of the law was communicated 

to Norman E. Siegel by the defendants through Mark A. Olthoff,  KS # 70339.  

The defendants through Mark A. Olthoff,  KS # 70339 also communicated to Norman E. Siegel in 

the week preceding December 7, 2007 the intentional factual misrepresentation that the plaintiff had 

claimed US Bank and US Bancorp monopolized banking services when the defendants and Mark A. 

Olthoff,  KS # 70339 knew the plaintiff had claimed that US Bank, US Bancorp and US Bancorp Piper 

Jaffray were in an anticompetitive agreement with Novation LLC to deprive healthcare technology 

companies of capital to enter the national hospital supply market and the national hospital supply market 

for supplies delivered through the internet by preventing new entrants from getting capitalized through the 

cartel’s misconduct and group boycott.  

The plaintiff had also repeatedly supplied Mark A. Olthoff,  KS # 70339 with the US Senate 

Judiciary Committee’s Sub-Committee on Antitrust Business Rights and Competition’s April 30, 2002, on 

"Hospital Group Purchasing: Lowering Costs at the Expense of Patient Health and Medical Innovation?" 

and specifically the hearing testimony of Ms. Elizabeth A. Weatherman, Managing Director Warburg 

Pincus, LLC. See Exb 30 Weatherman testimony about suppression of healthcare venture capital. 

 US Bancorp’s current President and CEO, Richard K. Davis can be found to be liable in his 

individual capacity for acting in excess of his corporate authority for tortious interference with the 

plaintiff’s General Electric lease sale contract on the most recent conduct by his agent Shughart Thompson 
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& Kilroy, PC to deprive the plaintiff of counsel and interfere in the plaintiff’s representation of claims 

against the GE defendants in the State of Missouri 16th Circuit Court at Independence, Missouri and the US 

District Court for the Western District of Missouri. See Maillet v. Frontpoint Partners, L.L.C., No. 02 Civ. 

7865(GBD), 2003 WL 21355218, at *2 (S.D.N.Y. June 10, 2003). 

 US Bancorp’s President and CEO, Richard K. Davis can also be found to have committed tortious 

interference with US Bank’s contract’s with the plaintiff by omitting reference or disclosure of US 

Bancorp’s (NYSE USB) liability in the present litigation from US Bancorp’s securities filings as required 

under § 302 of the Sarbanes-Oxley Act, where the extended corporate governance reposited in the US 

Bancorp Board of Directors would have resulted in the contracts with the plaintiff being honored and 

Medical Supply Chain entering the market for hospital supplies:  

“Defendant Richard J. Miller ("Miller") served as Cardinal's Executive Vice President, Chief 

Financial Officer ("CFO") and Principal Accounting Officer from March 1999 through July 2004. 

Prior to that time, Miller had served as Cardinal's acting CFO since August 1998, and as a 

Controller and Vice President from August 1995 through March 1999. Before joining Cardinal, 

Miller had been a partner with Deloitte & Touche with over thirteen years of financial and 

accounting experience; he is a certified public accountant ("CPA") and holds a bachelor's degree in 

accounting from Ohio State University. Miller prepared and signed the Company's SEC filings, 

issued statements in press releases and participated in the Company's conference calls with analysts 

and investors. Like Walter, in conjunction with each of Cardinal's public financial statements filed 
with the SEC beginning in the Company's September 30, 2002, Form 10-K for FY 2002, Walter 

signed a certification pursuant to § 302 of the Sarbanes-Oxley Act. Defendant Miller left Cardinal in 

July 2004. Upon his resignation, Miller admitted that "[c]ertain financial reporting practices and 

judgments that occurred during my tenure as CFO have come under scrutiny in the ongoing 

investigations." During the Class Period, Miller received $16,659,563 in total compensation, $15.4 

million of which were incentive-based bonuses and option awards.” 

 

In re Cardinal Health Inc. Securities Litigations, 426 F.Supp.2d 688 at 699 to 700 (S.D. Ohio, 

2006) 

   US Bancorp’s President and CEO, Richard K. Davis also now has liability for conduct by his 

agent Shughart Thompson & Kilroy PC to deny the plaintiff discovery of evidence through extrinsic fraud 

to withhold evidence that can be used as exhibits by the plaintiff in the present litigation. 

“The High View Fund, L.P. v. Hall, 27 F.Supp.2d 420, 429-30 (S.D.N.Y.1998) (holding that a 

director of a corporation "may be held liable for tortious interference with the corporation's contracts 

if she exceeds the scope of her corporate authority in causing the breach of those contracts." 

(emphasis added))” 

 

TVT Records v. Island Def Jam Music Group, 279 F.Supp.2d 366 at 379 (S.D.N.Y., 2003) 
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X. Defendants’ Continuing Antitrust Conduct  

The conduct being discovered relevant to the defendants and US Bancorp’s current President and 

CEO, Richard K. Davis’s efforts to keep the plaintiff’s business Medical Supply Chain excluded from the 

national market for hospital supplies is actionable. The national market for hospital supplies is controlled 

by Novation LLC which has over 80% of the relevant national markets for hospital supplies controlled 

through illicit long term anticompetitive contracts that also restrict hospital supply purchases online to 

Novation LLC’s former marketplace Neoforma, Inc. and now Novation, LLC’s current marketplace GHX, 

LLC.    

 The defendants through Shughart, Thompson & Kilroy deceived Hon. Carlos Murguia into 

dismissing the plaintiff’s preceding antitrust action by falsely representing it was subject to res judicata. 

Despite clear US Supreme Court authority- Lawlor v. National Screen Service Corp., 349 U.S. 322, 75 

S.Ct. 865, 99 L.Ed. 1122 (1955) repeatedly cited by the plaintiff in pleadings ignored by the court that 

showed the transactional analysis used in the Tenth Circuit and in Lawlor prevented res judicata from 

applying. Shughart, Thompson & Kilroy perpetuated the extrinsic fraud of smearing the plaintiff’s former 

counsel Bret D. Landrith in ex parte communications to the court and in fraudulent motions for sanctions.  

The court of Hon. Carlos Murguia was deceived by Shughart, Thompson & Kilroy into both dismissing the 

plaintiff’s federal claims and in sanctioning the plaintiff, incredibly for being right at law: 

“The Supreme Court case of Lawlor v. National Screen Service Corp., 349 U.S. 322, 75 S.Ct. 865, 

99 L.Ed. 1122 (1955), is controlling. In Lawlor, the plaintiffs brought an antitrust action in 1942 

alleging that the defendants, National Screen and three producers, had conspired to establish a 

monopoly in the distribution of advertising posters to motion picture exhibitors through the use of 

exclusive licenses, and that the plaintiffs' business had been injured as a result. In 1943, prior to 

trial, that suit was settled and dismissed with prejudice. Id. at 324, 75 S.Ct. at 866. The settlement 

was based upon an agreement by National Screen to furnish plaintiffs with all standard accessories 
distributed by National Screen pursuant to its exclusive license agreements. In 1949, the plaintiffs 

brought another antitrust action, this time alleging that the prior settlement was merely a device used 

by the defendants to perpetuate their conspiracy and monopoly. Plaintiffs also alleged that five other 

producers had joined the conspiracy since the 1943 dismissal, that defendant National Screen had 

deliberately made slow and erratic deliveries of advertising materials in an effort to destroy 

plaintiffs' business, and that defendant had used tie-in sales and other means of exploiting its 

monopoly power. Id. at 325, 75 S.Ct. at 867. The Supreme Court held that the latter suit was not 

barred by res judicata because the two suits were not based on the same cause of action. Id. at 327, 

75 S.Ct. at 868. The Court noted: 

That both suits involved "essentially the same course of wrongful conduct" is not decisive. Such a 

course of conduct--for example, an abatable nuisance--may frequently 
give rise to more than a single cause of action.... While the 1943 judgment precludes recovery on 

claims arising prior to its entry, it cannot be given the effect of extinguishing claims which did not 

even then exist and which could not possibly have been sued upon in the previous case. 

        Id. at 327-28, 75 S.Ct. at 868 (footnote omitted). 
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Cellar Door Productions, Inc. of Michigan v. Kay, 897 F.2d 1375 at 1376-1377  (C.A.6 (Mich.), 

1990). 

US Bancorp’s current President and CEO, Richard K. Davis has continued the antitrust defendant 

Jerry Grundhoffer’s misconduct in preventing Medical Supply Chain from competing against Novation 

LLC in the market for hospital supplies through extrinsic fraud both in this litigation and in the plaintiff’s 

litigation in Missouri against General Electric where US Bancorp has no interest except for the open 

willingness to stop the plaintiff from getting capital to enter the hospital supply market at all costs..  "[i]n 

the context of a continuing scheme to violate the antitrust laws, a cause of action accrues to the plaintiff 

each time the defendant engages in antitrust conduct that harms the plaintiff." Ohio-Sealy Mattress Mfg. 

Co. v. Sealy, Inc., 669 F.2d 490, 494 (7th Cir.), cert. denied, 459 U.S. 943, 103 S.Ct. 257, 74 L.Ed.2d 201 

(1982).  

The unlawful nature of US Bancorp’s current President and CEO, Richard K. Davis interference 

in the plaintiff’s litigation against General Electric including depriving the plaintiff of counsel in US 

District Court for the Western District of Missouri and the 16th Circuit State of Missouri court places him in 

the zone of personal liability for conduct outside of his legitimate authority as president and CEO of US 

Bancorp. Title 15, Chapter 1§ 24 of the Sherman Act entitled “Liability of directors and agents of 

corporation” expressly makes corporate officers responsible when their companies violate Sherman § 1. 

The continuing unlawful conduct of the present defendants and US Bancorp’s current President 

and CEO, Richard K. Davis to keep the plaintiff out of the market for hospital supplies monopolized by 

Novation LLC is similar to that described in Cream Top Creamery v. Dean Milk Co., 383 F.2d 358 (6th 

Cir.1967). Cream Top involved an action alleging a continuing scheme to violate antitrust laws subsequent 

to a prior dismissal with prejudice. In that case, the court relied upon Lawlor in reversing the District 

Court's order granting summary judgment on res judicata grounds. The court noted, "[a]t least insofar as 

the complaint alleges violations since the dismissal of the [first] case, the judgment in that case cannot be 

given the effect of extinguishing a claim which arose subsequent to that judgment." Id. at 363 (citing 

Lawlor, 349 U.S. 322, 75 S.Ct. 865). 

The extrinsic fraud of the defendants has rendered the preceding litigations between the parties 

into “…merely a device used by the defendants in that case to perpetuate their conspiracy and monopoly” 
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(Lawlor, 349 U.S. 322 at 324) . The defendants have not affirmatively disassociated themselves with the 

Novation LLC, General Electric, GHX LLC cartel over the Missouri state market and the national market 

for hospital supplies delivered through an electronic marketplace as required under United States v. United 

States Gypsum Co., 438 U.S. 422, 464-65, 98 S.Ct. 2864, 57 L.Ed.2d 854 (1978), U.S. v. Gonzalez, 797 

F.2d 915 at 916-917 (C.A.10 (Okl.), 1986) and Drug Mart Pharmacy v. American Home Products Corp., 

288 F.Supp.2d 325 at fn 5 (E.D.N.Y., 2003). 

The development of discovery shows that the defendants and US Bancorp’s current President and 

CEO, Richard K. Davis have placed themselves squarely in per se antitrust liability for a group boycott in 

violation of § 416.031.1 RSMo with the co-conspirators Novation LLC, GHX LLC, General Electric and 

Husch Blackwell Sanders LLP ( a Missouri corporation) for three times what the plaintiff would have made 

if he had not been repeatedly obstructed from entering the national market for hospital supplies. See 

Fischer, Spuhl, Herzwurm & Associates, Inc. v. Forrest T. Jones & Co., 586 S.W.2d 310 (Mo., 1979). 

XI. Fraud 

 

Stirling v. Chemical Bank, 382 F.Supp. 1146, 1153 (S.D.N.Y.1974), aff'd 516 F.2d 1396 (2nd 

Cir.1975) (common law fraud from false representations that outstanding loans would not be called and 

further loans would be made). 

A. Missouri Fraud Damages 

 

 The plaintiff is entitled to separate damages for the defendants repeated fraud and the fraud of 

their agents: 

 

“We note also, that, while it is certainly true that a contract induced by fraud gives rise to both an 

action for breach of contract and an action in tort, separate damages must be pleaded and proved on 
each claim. Clayton Brokerage Co. v. Pilla, supra. Jacks or Better neither pleaded special damages 

nor sought instruction on a breach of contract theory. Damages on the counterclaim were based 

solely on the tort theory.” 

 

Rosenblum v. Jacks or Better of America West Inc., 745 S.W.2d 754 at fn 3 (Mo. App. E.D., 1988) 

 

“A victim of fraud has a choice under Missouri law: either (a) he rescinds the transaction, tenders 

return of any benefits he obtained by the transaction, and seeks judicial aid to recover the benefits he 

conveyed, or (b) he adheres to the transaction, retaining whatever benefits inured to him, and seeks 

to recover in damages the difference in value between what he actually received and what he would 

have received had there been no fraud. Baker v. Atkins, 258 S.W.2d 16 (Mo.App.1953). In other 
words, the victim of fraud can undo the transaction or he can obtain the benefit of the bargain. He 

cannot do both. Carter v. Butler, 264 Mo. 306, 174 S.W. 399 (banc 1915); Auffenberg v. Hafley, 

457 S.W.2d 929, 935 (Mo.App.1970); Clayton Brokerage Co. v. Pilla, 632 S.W.2d 300 
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(Mo.App.1982); Stadium Bank v. Milton, 589 S.W.2d 338 (Mo.App.1979); Harper v. Barket, 557 

S.W.2d 455 (Mo.App.1977); Yeager v. Wittels, 517 S.W.2d 457, 465 (Mo.App.1974).” 

 

Rosenblum v. Jacks or Better of America West Inc., 745 S.W.2d 754 at 74 (Mo. App. E.D., 1988). 

 
“Lakota Girl Scout Council, Inc. v. Havey Fund-Raising Mgmt., Inc., 519 F.2d 634, 643 (8th 

Cir.1975) (quoting 5 Corbin on Contracts § 1022 (1964)) (emphasis added); Employee Benefits 

Plus, Inc. v. Des Moines Gen. Hosp., 535 N.W.2d 149, 157 (Iowa Ct.App. 1995) (holding lost 

profits claimant "is only required to present such evidence as might reasonably be expected to be 

available under the circumstances") (internal quotations omitted).” 

 

Bbserco, Inc. v. Metrix Co., 324 F.3d 955 at 962 (8th Cir., 2003). 

 

 

XII. Total Damages Plaintiff is entitled to from the Breach of Contract  

 

The plaintiff for the purposes of this estimate will disregard non contract claims presently carged 

in his current complaint and the claims he will amend to include based on the defendants’ subsequent 

unlawful conduct after filing the present complaint in Independence, Missouri. 

The plaintiff has calculated that the breach of the contract to provide escrow accounts in 2002 has 

deprived the plaintiff of $450 million dollars in profit to date. This amount excludes interest and realization 

of business appreciation in Medical Supply Chain, Inc that the plaintiff would have enjoyed. 

The plaintiff also suffered the breach of good faith and fair dealing which also is included in his 

contract damages from US Bank and US Bancorp from interference with the plaintiff’s later contract with 

General Electric to sell a real estate lease and obtain a sum roughly equal to the US Bank escrow sum in 

time to launch Medical Supply Chain, Inc.’s entry into the national hospital supply market. This breach of 

good faith and fair dealing that resulted in US Bank and US Bancorp through its agents Shughart Thomson 

& Kilroy, PC interfering in the plaintiff’s claims for redress against the General Electric defendants entitles 

the plaintiff to an additional $450 million dollars in profit to date. 

The plaintiff will be entitled to judgment interest at 3.42% simple on the nine hundred million 

dollars ($900,000,000.00)  or eighty four thousand, three hundred and twenty eight dollars and seventy 

seven cents ( $ 84,328.77) a day. 
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XIII. Proposed Settlement  

 

 The plaintiff proposes to settle all past and present claims against US Bank, US Bancorp and its 

officers and employees providing the plaintiff receives all the following: 

1. The publication of US Bancorp, Inc.’s affirmative disassociation with Novation LLC, Neoforma, 

Inc. and their successors in interest. 

2. The US Bank defendant’s application for relief from judgment in all previous litigation between 

the US Bank, US Bancorp and its officers and employees and a stipulated dismissal. 

3. Capitalization of the plaintiff’s entry into the national hospital supply market by providing the 

plaintiff with two hundred million dollars deposited in Bank of America in the personal account of 

Samuel K. Lipari and the provision of a four hundred and fifty million dollar business line of 

credit ($450,000,000.00) at 8% to be serviced and controlled by Bank of America.  

4. A filing by US Bancorp’s CEO and senior counsel in the District Court for Kansas and the Kansas 

State Supreme Court reporting the misconduct of the defendants’ attorney agents and seeking the 

restoration nunc pro tunc of the plaintiff’s counsel Bret D. Landrith’s license to practice law. 

5. A filing by US Bank in the present litigation proposing to dismiss the present action without 

prejudice and to retain jurisdiction in the event US Bank, US Bancorp, its officers or employees 

violate the terms of this settlement.  

CONCLUSION 

In good faith the plaintiff believes this will be a win-win resolution that will allow KPMG LLP to 

sign off on the US Bancorp  current quarterly reporting and financial disclosures without creating new 

Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 liability and another predicate act of fraud 

against me to prevent my entry into the market for hospital supplies in competition with Novation, LLC. 

Respectfully Submitted,  

 

S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari   

297 NE Bayview   

Lee's Summit, MO 64064  

816-365-1306  
saml@medicalsupplychain.com  

Pro se  
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CERTIFICATE OF SERVICE 

  

I certify I have sent a copy via email to the undersigned opposing counsel via email on 2/8/08.  
 

Mark A. Olthoff, Esq., 

Jay E. Heidrick, Esq. 

Shughart Thomson & Kilroy, P.C. 

Twelve Wyandotte Plaza 

120 W. 12th Street 

Kansas City, MO  64105 

 

via email 

jheidrick@stklaw.com 

molthoff@stklaw.com 

ademarea@stklaw.com  
 

 

Sarah B. Stroebel (314122)  

Senior Corporate Counsel  

US Bancorp NA  

BC-MN-H210  

800 Nicollette Mall  

Minneapolis, MN 55402Mark A. Olthoff, Esq.,  

 

via email  

 
 

 

         S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari 
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ANSWER TO SHOW CAUSE ORDER OF 8/25/08 

Comes now the plaintiff appearing pro se and makes the following answer to the trial court order 

to show cause by bringing the trial court’s attention to its lack of jurisdiction to proceed further with the 

matter or controversy until the court makes a ruling on the plaintiff’s 28 U.S.C. § 144 affidavit of prejudice 

and that this court lost jurisdiction after the plaintiff filed a notice of appeal on July 11, 2008 in this matter 

or controversy styled MSC v. US Bancorp et al Case No. 05-02299. The plaintiff gives notice to that the 

court’s present show cause order is “null and void” under Garcia v. Burlington Northern R.R. Co., 818 F.2d 

713, 721 (10th Cir.1987).  

I. COMPLETE ABSENCE OF SUBJECT MATTER JURISDICTION 

1. The plaintiff hereby respectfully informs the court that as a federal trial court, the court is 

currently and has always been without jurisdiction over Lipari v. US Bancorp, Inc. et al; Case No. 2:07-cv-

02146-CM and that its orders have been ultra vires.  

2. The "threshold question in every federal case" is whether a federal court has the authority to 

adjudicate the lawsuit. Warth v. Seldin, 422 U.S. 490, 498, 95 S.Ct. 2197, 2204-05, 45 L.Ed.2d 343 (1975). 

A. Loss of Jurisdiction After Notice of Appeal 

3. The plaintiff filed a notice of appeal on July 11, 2008 in this same matter or controversy under 

the rule in Avx Corp. v. Cabot Corp., 424 F.3d 28 (Fed. 1st Cir., 2005) that an Article III case or 

controversy continues until the resolution of all claims including pendant state law based claims which 

neither the court or defendants have refuted and for 28 U.S.C. §§ 144, 455 bias and prejudice purposes is 

the same matter or controversy under Little Rock School District v. Armstrong, No. 02-3867EA (8th Cir., 

2004)  which this court and the defendants have refused to address. See exb.1 Notice of Appeal. 

4. The US Supreme Court has determined that "[t]he filing of a notice of appeal is an event of 

jurisdictional significance—it confers jurisdiction on the court of appeals and divests the district court of its 

control over those aspects of the case involved in the appeal." Griggs v. Provident Consumer Discount Co., 

459 U.S. 56, 58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982); see also New York State Nat'l Org. for Women v. 

Terry, 886 F.2d 1339, 1350 (2d Cir.1989) ("[T]he filing of a notice of appeal only divests the district court 

of jurisdiction respecting the questions raised and decided in the order that is on appeal."). 
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B. This court’s initial jurisdiction violated exclusive jurisdiction of the Tenth Circuit 

5. Even before the 1979 amendment to the Federal Rules of Civil Procedure, it was generally 

understood that a federal district court and a federal court of appeals should not attempt to assert 

jurisdiction over a case simultaneously. Griggs v. Provident Consumer Discount Company, 459 U.S. 56 at 

58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982) which this court did to frustrate substantive justice in the 

plaintiff’s 2002 Interlocutory appeal and to discredit the plaintiff with a dismissal to prejudice the appeals 

panel against the plaintiff in Medical Supply Chain, Inc. v. US Bancorp, NA, et al 112 Fed. Appx. 730  

(10th Cir. 2004). 

6. This court exerted jurisdiction over Case No. 2:07-cv-02146-CM while Medical Supply Chain, 

Inc. v. Neoforma et al KS Dist. Court Case No.: 05-2299 containing the same state law claims and 

concerning the same issues was before the Tenth Circuit US Court of Appeals as Medical Supply Chain, 

Inc. v. Neoforma et al Case No. 06- 3331. 

7. The plaintiff has consistently argued that the federal court lacks jurisdiction over his concurrent  

state court action which was erroneously removed from the State of Missouri 16th Circuit court on the  

grounds of diversity and has only the jurisdiction over these claims as pendant state law claims dismissed  

without prejudice in MSC v. Neoforma, Inc. Case No. 05-2299. However, this court lost jurisdiction over  

this matter in controversy on July 11, 2008 under controlling precedent of the Tenth Circuit in United  

States v. Prows, 448 F.3d 1223, 1228 (10th Cir. 2006) (recognizing the general rule that a notice of appeal  

divests the district court of jurisdiction over substantive claims).” 

  8. This court erroneously continued to exert jurisdiction but on August 11, 2008 the Tenth Circuit  

issued an order in MSCI v Neoforma, Inc. Case No. 08-3187 denying dismissal of the appeal. This court’s  

jurisdiction under Case No. 07-CV-02146-CM-DJW as a removed state court action over 05-2299’s  

pendant state law claims is also prevented by the special rule applicable to exclusive jurisdiction over 

federal antitrust claims Holmes Financial Associates, Inc. v. Resolution Trust Corp., 33 F.3d 561 (C.A.6 

(Tenn.), 1994) 

C. This court’s jurisdiction violates the “First to File” rule 

9. This court exercised jurisdiction over this matter or controversy in violation of the “first to file 

rule”.  
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8. The plaintiff originally brought this matter or controversy to the Kansas District Court on 

October 22, 2002 where the plaintiff sought anticipatory injunctive relief under the Sherman Antitrust Act 

and declaratory relief over the plaintiff’s state law contract and trade secret misappropriation claims. The 

matter or controversy was styled Medical Supply Chain, Inc. v. US Bancorp, NA, et al, case no. 02-2539-

CM. 

 9. The plaintiff’s state law claims, having been dismissed in Medical Supply Chain, Inc. v. US 

Bancorp, NA, et al, case no. 02-2539-CM without prejudice were re-filed in the Western District of 

Missouri along with the plaintiff’s now ripe federal antitrust and racketeering damages claims. The matter 

or controversy was styled Medical Supply Chain, Inc. v. Neoforma et al, W. Dist. of MO Case No. 05-

0210- CV-W-ODS. 

 10. The Western District of Missouri Judge, Hon. Ortrie D. Smith made a ruling on June 15, 2005 

transferring the case, finding the matter or controversy to be identical ( appearing to describe the mirror 

image factor  under the first- to-file rule): 

“Mere disappointment with the result of a case does not give a party the right to  
file an almost an identical second cause of action and, moreover, does not entitle a  
party to forum shop.  Based on the District of Kansas’ extensive experience with the almost 
identical previous lawsuit and in the interest of justice, the above-captioned matter is transferred to 
the District of Kansas.”  
 

Order of Transfer, Medical Supply Chain, Inc. v. Neoforma et al, W. Dist. of MO Case No. 05-

0210- CV-W-ODS. 

 11. After the plaintiff’s matter or controversy was then dismissed by the Hon. Carlos Murguia on 

03/07/2006 in the matter or controversy styled Medical Supply Chain, Inc. v. Neoforma et al, KS Dist. 

Court Case No. 05-2299, the plaintiff filed motions for reconsideration which were ruled on 8/07/2006 then 

an appeal on 9/08/2006. 

 12. The trial court continued to exert jurisdiction over Medical Supply Chain, Inc. v. Neoforma et 

al, KS Dist. Court Case No. 05-2299 and sanctions including attorneys’ fees are not yet resolved.  

13. The plaintiff’s Missouri state claims against US Bank NA and US Bancorp were filed in 

Independence, Missouri on November 28, 2006 and styled as Samuel Lipari v. US Bancorp, NA, et al, 16th 

Cir Mo. Case no. 0616-CV32307.  
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14. The matter or controversy was fraudulently removed to the United States District Court, 

Western District of Missouri on December 13, 2006 and restyled as Samuel Lipari v. US Bancorp, NA, et 

al, W.D. MO Case No. 06-1012-CV-W-FJG. 

15. The matter or controversy was obstensively removed by the defendants under 28 U.S.C. § 

1446 through their counsel Mark A. Olthoff MO lic. #38572 of Shughart Thomson & Kilroy, P.C. by the 

false assertion of diversity under 28 U.S.C. § 1332 even though there are other defendants and state claim 

defendants in this matter or controversy that are domiciled in the State of Missouri. 

16. Mark A. Olthoff MO lic. #38572 of Shughart Thomson & Kilroy, P.C. fraudulently withheld 

from the Clerk of the Court of the Western District of Missouri the jurisdictional information that the 

federal action in the District of Kansas over the same matter or controversy was still ongoing even though 

as an officer of the court appearing ex parte Olthoff had a duty to disclose to the Clerk of the W.D. of 

Missouri the information relevant to rejecting jurisdiction. See exb. 2 US Bank Notice of Removal. 

17. The plaintiff on December 18, 2006 filed a Motion for Remand bringing attention to the 

Western District of Missouri court that it was without federal jurisdiction: 

“The plaintiff respectively calls attention to the court that the plaintiff’s claims removed 
from Missouri State Court by defendants US Bancorp, NA and US Bank, NA are supplemental state 
law based claims originally filed in this court as Medical Supply Chain, Inc. v. Neoforma, et al., 
Case No. 05-0210- CV-W-ODS, now Kansas District Court Case No. 05-2299-CM. The Kansas 
District Court has continuing supplemental jurisdiction under 28 U.S.C. § 1367(a) and the court’s 
current order (Doc 78 Filed 03/07/2006) declining federal jurisdiction was not objected to or 
appealed by the defendants.” 

 
 Exb.3 Plaintiff’s Motion to Remand at pg. 1 

 18. The defendants then obtained transfer of the matter or controversy to the District of Kansas, 

over the objections of the plaintiff under 28 U.S.C. § 1404(a), which provides: "For the convenience of the 

parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other 

district or division where it might have been brought." Section 1404(a) affords the district court broad 

discretion to adjudicate motions to transfer based upon a case-by-case review of convenience and fairness. 

Chrysler Credit Corp. v. Country Chrysler, Inc., 928 F.2d 1509, 1516 (10th Cir.1991). 

1. First-to File Rule Clearly established in the Tenth Circuit 

 19. The “First to File Rule is clearly established to be the controlling authority in this circuit:  

“The court's analysis of whether the interests of justice favor deciding these issues in this court or in 
California is informed by the first-to-file rule. This rule "is a factor that typically determines, in the 
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absence of compelling circumstances, which of two concurrent federal court actions should proceed 
to judgment." Smart v. Sunshine Potato Flakes, L.L.C., 307 F.3d 684, 687 (8th Cir.2002) (quotation 
and citation omitted); P & P Indus. v. Sutter Corp., 179 F.3d 861, 870 (10th Cir.1999)” 

 
Big Dog Motorcycles, L.L.C. v. Big Dog Holdings, 351 F.Supp.2d 1188 (D. Kan., 2005). 

 20. Hon. Judge Carlos Murguia was aware of the controlling Tenth Circuit authority and the 

doctrinal bar against exerting jurisdiction over at the time the Kansas District Court started hearing motions 

in the matter or controversy now styled  Lipari v. US Bank, NA et al, Case No. 2:07-cv-02146-CM. 

“Federal courts have developed a general rule to apply to situations in which essentially the same 
issues and litigants are involved in two substantially identical causes of action before federal courts 
in different districts. The first-to-file rule provides that the court where jurisdiction first attaches 
should make the determination of the appropriate venue to decide the case, and the second court will 
decline to act until proceedings in the first court terminate. See Cessna Aircraft Co. v. Brown, 348 
F.2d 689, 692 (10th Cir.1965); see, also Hospah Coal Co. v. Chaco Energy Co., 673 F.2d 1161 
(10th Cir.1982); Custom Energy, LLC v. Liebert Corp., No. Civ. A. 98-2077-GTV, 1998 WL 
295610 (D.Kan. June 2, 1998).” 

 
Ed Tobergte Associates v. Zide Sport Shop of Ohio, 83 F.Supp.2d 1197 (D. Kan., 1999). 

21. The court in Mohr v. Margolis, Ainsworth & Kinlaw Consulting observed that the Tenth 

Circuit outlined how to approach cases where there may be duplicate proceedings: 

        “Federal courts have recognized that, as courts of coordinate jurisdiction and equal rank, they 
must be careful to avoid interfering with each other's affairs in order "to avoid the waste of 
duplication, to avoid rulings which may trench upon the authority of sister courts, and to avoid 
piecemeal resolution of issues that call for a uniform result." Sutter Corp. v. P & P Indus., Inc., 125 
F.3d 914, 917 (5th Cir.1997) (quotation omitted). To aid in achieving this goal, the "first-to-file" 
rule permits a district court to decline jurisdiction where a complaint raising the same issues against 
the same parties has previously been filed in another district court. Alltrade, Inc. v. Uniweld Prods., 
Inc., 946 F.2d 622, 625 (9th Cir.1991). However, "simply because a court is the first to obtain 
jurisdiction does not necessarily mean that it should decide the merits of the case." Hospah Coal Co. 
v. Chaco Energy Co., 673 F.2d 1161, 1164 (10th Cir.1982).” 
 

Mohr v. Margolis, Ainsworth & Kinlaw Consulting, 434 F.Supp.2d 1051 at 1061 (D. Kan., 2006). 

2. First-to File Rule Clearly established in the Eighth Circuit 

22. Practitioners and judges in the Eighth Circuit, including the Western District of Missouri are 

under controlling precedent that the first-to file rule governs the resolution of concurrent jurisdiction. “The 

well-established rule is that in cases of concurrent jurisdiction, ‘the first court in which jurisdiction attaches 

has priority to consider the case.’ Orthmann v. Apple River Campground Inc., 765 F.2d 119, 121 (8th 

Cir.1985).” Williams v. Security Nat. Bank, 314 F.Supp.2d 886 at 895 (N.D. Iowa, 2004). 

23. The Hon. Fernando J. Gaitan, Jr. was given notice that the “first-to-file” rule was the 

controlling authority in the Eight Circuit by the plaintiff in the plaintiff’s reply suggestion in support of 
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remand. See exb. 4 Plaintiff’s Reply to Defendants’ Answer Case 4:06-cv-01012-FJG     (Doc. 12-1) Filed 

01/04/2007 on pg. 4. 

D. The effect of 28 U.S.C. § 1631 over invalid transfer between courts 
 

24. This court lacks jurisdiction because at the time the matter or controversy styled Samuel Lipari 

v. US Bancorp, NA, et al, W.D. MO Case No. 06-1012-CV-W-FJG was transferred to it, this court lacked 

jurisdiction over case no. 06-1012-CV-W-FJG (restyled as the Kansas District Court case Lipari v. US 

Bancorp, Inc. et al; Case No. 2:07-cv-02146-CM) under Griggs v. Provident Consumer Discount Co., 459 

U.S. 56, 58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982); United States v. Prows, 448 F.3d 1223, 1228 (10th Cir. 

2006) (recognizing the general rule that a notice of appeal divests the district court of jurisdiction over 

substantive claims) and Garcia v. Burlington Northern R.R. Co., 818 F.2d 713, 721 (10th Cir.1987) as 

shown supra. 

25. The US Supreme Court has clearly established that jurisdiction must be in existence at the time 

of transfer for the transferor court to validly transfer a case and at the time of transfer for the transferee 

court to validly exercise jurisdiction: 

“In the normal meaning of words this language of Section 1404(a) directs the attention of 
the judge who is considering a transfer to the situation which existed when suit was instituted.' 

It is not to be doubted that the transferee courts, like every District Court, had jurisdiction 
to entertain actions of the character involved, but it is obvious that they did not acquire jurisdiction 
over these particular actions when they were brought in the transferor courts. The transferee courts 
could have acquired jurisdiction over these actions only if properly brought in those courts, or if 
validly transferred thereto under § 1404(a).” 

 
Hoffman v. Blaski Sullivan v. Behimer, 363 U.S. 335 at 343, 80 S.Ct. 1084, 4 L.Ed.2d 1254 

(1960). 

1. The transfer will be reviewable in 10th Cir. Court of Appeal  
 
 26. Once the files in a case are transferred physically to the court in the transferee district, the 

transferor court loses all jurisdiction over the case, including the power to review the transfer. Roofing & 

Sheet Metal Serv., 689 F.2d at 988-89; In Re Nine Mile Limited, 673 F.2d 242, 243 (8th Cir.1982); In re 

Southwestern Mobile Homes, 317 F.2d 65, 66 (5th Cir.1963). Hyde Constr. v. Koehring Co., 348 F.2d 643, 

648 (10th Cir.1965), rev'd on other grounds, 382 U.S. 362, 86 S.Ct. 522, 15 L.Ed.2d 416 (1966). The date 

the papers in the transferred case are docketed in the transferee court, not the date of the transfer order, 

consequently forms the effective date that jurisdiction in the transferor court is terminated. Lou v. Belzberg, 
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834 F.2d 730, 733 (9th Cir.1987), cert. denied, 485 U.S. 993, 108 S.Ct. 1302, 99 L.Ed.2d 512 (1988); 15 

Federal Practice and Procedure Sec. 3846 at 357. Cf Robbins v. Pocket Beverage Co., 779 F.2d 351, 355 

(7th Cir.1985) (district court retained jurisdiction to vacate its transfer order where motion for 

reconsideration was granted before files were received by transferee court). 

         27. The date the papers in the transferred case are docketed in the transferee court also forms the 

effective date that appellate jurisdiction in the transferor circuit is terminated; the transfer order becomes 

unreviewable as of that date. Belzberg, 834 F.2d at 733; In re Sosa, 712 F.2d 1479, 1480 (D.C.Cir.1983); 

Starnes v. McGuire, 512 F.2d 918, 924 (D.C.Cir.1974) (en banc); 15 Federal Practice and Procedure Sec. 

3846 at 357. 

2. The transfer will be reviewable in 8th Cir. Court of Appeals  

28. While any sanction or other order on the merits of this matter or controversy will be 

reviewable on appeal to the Tenth Circuit, the determination that this court does not have jurisdiction will 

permit appeal from to the Eight Circuit US Court of Appeals. See generally Chrysler Credit Corp. v. 

Country Chrysler, Inc., 928 F.2d 1509 at fn 14 (C.A.10 (Okl.), 1991). 

29. The policy rationale for this is strong. The plaintiff’s cause was of intense state interest for the 

State of Missouri. The interests of justice in resolving the claims were repeatedly frustrated and criminally 

interfered with by the Missouri law firms Husch Blackwell Sanders LLP, and Shughart Thomson & Kilroy 

PC, and Lathrop & Gage LC along with Shughart Thomson & Kilroy PC’s successor in interest Polsinelli 

Shalton Flanigan Suelthaus PC. 

“14 Of course, a district court retains the inherent authority under Rule 11 to sanction unethical 
conduct practiced before it, even if the court lacks jurisdiction to rule on the merits of the case. See 
Cooter & Gell v. Hartmarx Corp., --- U.S. ----, 110 S.Ct. 2447, 2457, 110 L.Ed.2d 359 (1990).” 

 
Chrysler Credit Corp. v. Country Chrysler, Inc., 928 F.2d 1509 at fn 14 (C.A.10 (Okl.), 1991). 

D. Colorado River abstention doctrine inapplicable 

30. The defendants seek to have this court participate in fraudulently procuring a dismissal of the 

plaintiff’s state law claims in Case No. 2:07-cv-02146-CM while continuing to exercise jurisdiction over 

the plaintiff in Medical Supply Chain, Inc. v. Neoforma et al KS Dist. Court Case No.: 05-2299 as 

concurrent parallel actions, however the defendants due to a fraudulent removal now have the state claims 

in this federal court not a state court.  
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31. As part of its analysis in Bauxities, the Third Circuit set out the general rule regarding 

concurrent parallel actions. It stated, "`[W]here the judgment sought is strictly in personam, both the state 

court and the federal court, having concurrent jurisdiction, may proceed with the litigation at least until 

judgment is obtained in one of them which may be set up as res judicata in the other.'" Compagnie des 

Bauxites de Guinea v. Insurance Company of North America, 651 F.2d 877, 887 (3d Cir. 1981), aff'd on 

other grounds, 456 U.S. 694, 102 S.Ct. 2099, 72 L.Ed.2d 492 (1982) (quoting Princess Lida v. Thompson, 

305 U.S. 456, 466, 59 S.Ct. 275, 83 L.Ed. 285 (1939)). See General Elec. Co. v. Deutz Ag, 129 F.Supp.2d 

776 at fn 7 (W.D. Pa., 2000). 

32. The Colorado River abstention doctrine, enumerated Colorado River Water Conservation 

District v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976), grants a federal court the 

discretion to avoid duplicative litigation in federal court of a matter more properly decided in parallel 

litigation in state court. See Beavers v. Arkansas State Bd. of Dental Exam'rs, 151 F.3d 838, 841 n. 7 (8th 

Cir.1998); Federated Rural Elec. Ins. Corp. v. Arkansas Elec. Coops., Inc., 48 F.3d 294, 297 (8th 

Cir.1995). However, "the potential for conflict" between a federal action and a parallel state action, 

standing alone, does not "justify staying of the exercise of federal jurisdiction" under the Colorado River 

abstention doctrine. Federated Rural Elec. Ins. Corp., 48 F.3d at 297 (citing Colorado River, 424 U.S. at 

816, 96 S.Ct. 1236, 47 L.Ed.2d 483). As the Supreme Court explained in Colorado River: 

“Generally, as between state and federal courts, the rule is that the pendency of an action in the 
state court is no bar to proceedings concerning the same matter in the Federal court having 
jurisdiction. As between federal district courts, however, though no precise rule has evolved, the 
general principle is to avoid duplicative litigation. This difference in general approach between 
state-federal concurrent jurisdiction stems from the virtually unflagging obligation of the federal 
courts to exercise the jurisdiction given them.” 

 
        Colorado River, 424 U.S. at 817, 96 S.Ct. 1236, 47 L.Ed.2d 483 (citations omitted). 

33. The Supreme Court explained in Colorado River a federal court may abstain in order to 

conserve federal judicial resources only in "exceptional circumstances." See, e.g., Colorado River, 424 U.S. 

at 813, 96 S.Ct. 1236; Dominium Austin Partners, L.L.C. v. Emerson, 248 F.3d 720, 727 (8th Cir.2001) ("A 

federal court should decline jurisdiction [on the basis of Colorado River abstention] only under exceptional 

circumstances."); Federated Rural Elec. Ins. Corp., 48 F.3d at 297 (also stating the "exceptional 

circumstances" standard). Those "exceptional circumstances" must be such that "`repair to the State court 

would clearly serve an important countervailing interest.'" Federated Rural Elec. Ins. Corp., 48 F.3d at 297 
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(quoting Moses H. Cone Mem. Hosp. v. Mercury Constr., 460 U.S. 1, 14, 103 S.Ct. 927, 74 L.Ed.2d 765 

(1983), in turn quoting Colorado River, 424 U.S. at 813, 96 S.Ct. 1236). 

34. The defendants have never argued “exceptional circumstances” required the trial judge to stay 

proceedings in Medical Supply Chain, Inc. v. Neoforma et al KS Dist. Court Case No. 05-2299 and the 

plaintiff continues to and has been vigorous in vindicating his rights from both federal and state causes of 

action in Case No. 05-2299. 

35. The trial court was never lawfully able to stay Medical Supply Chain, Inc. v. Neoforma et al 

KS Dist. Court Case No. 05-2299 while proceeding with the present caption or styling of the action as Case 

No. 2:07-cv-02146-CM. 

E. Dismissal of pendant state claims still retains their jurisdiction under 28 U.S.C. § 1367 

36. Hon. Judge Carlos Murguia lost jurisdiction due to the fact that Medical Supply Chain, Inc. v. 

Neoforma et al, KS Dist. Court Case No. 05-2299 which has original jurisdiction over the plaintiff’s state 

law claims was in appeal at the time of transfer and is currently on appeal. This is true even though the state 

law claims were dismissed without prejudice by Hon. Judge Carlos Murguia in Case No. 05-2299 under 28 

U.S.C. § 1367(a) subsection(c)(3): 

“28 U.S.C. § 1367(a) (1993). Subsection (c) provides exceptions to the above mandatory 
command, granting district courts discretion to reject supplemental jurisdiction if: 

        (1) the claim raises a novel or complex issue of State law, 
        (2) the claim substantially predominates over the claim or claims over which the 

district court has original jurisdiction, 
        (3) the district court has dismissed all claims over which it has original jurisdiction, or 
        (4) in exceptional circumstances, there are other compelling reasons for declining 

jurisdiction. 
        28 U.S.C. § 1367(c). This subsection "plainly allows the district court to reject 

jurisdiction over supplemental claims only in the four instances described therein." McLaurin v. 
Prater, 30 F.3d 982, 985 (8th Cir.1994). 

        While the district court's power to exercise jurisdiction under the "same case or 
controversy" requirement in 28 U.S.C. § 1367(a) is one ordinarily resolved on the pleadings, the 
court's decision to exercise that jurisdiction "is one which remains open throughout the litigation." 
United Mine Workers v. Gibbs, 383 U.S. 715, 727, 86 S.Ct. 1130, 1139-40, 16 L.Ed.2d 218 (1966) 
(discussion of pendent jurisdiction and discretionary power of federal trial court to refuse to hear 
state law claims, now codified by 28 U.S.C. § 1367).” 

 
Innovative Home Health Care, Inc. v. P.T.-O.T. Associates of the Black Hills, 141 F.3d 1284 at 

1287 (C.A.8 (S.D.), 1998). 
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37. The plaintiff has given the court and the defendants repeated notice of this basis for the fact 

that at law jurisdiction over these state law claims continues in Medical Supply Chain, Inc. v. Neoforma et 

al, KS Dist. Court Case No. 05-2299.  

38. In the plaintiff’s Motion to Remand, the plaintiff served notice on the defendants and the Hon. 

Judge Fernado Gaitan, Jr. that the removal was defective for want of jurisdiction: 

“Here the defendants’ removal suffers from a jurisdictional defect. This is not a qualifying action 
because of the continuing jurisdiction of Medical Supply Chain, Inc. v. Neoforma, et al., KS Dist. 
Case No. 05-2299-CM over these state law claims under 28 U.S.C. § 1367 is well established:  
“Upon the dismissal of the Magnuson-Moss claims, this court continued to have subject matter 
jurisdiction under 28 U.S.C. § 1367, because we had not yet "decline[d] to exercise supplemental 
jurisdiction" under 28 U.S.C. § 1367(c). That this court has throughout also had supplemental 
jurisdiction over the pendent state law claims pursuant to 28 U.S.C. § 1367 is, furthermore, reflected 
in the plain language of § 1367(a), which states that "in any civil action of which the district 
courts have original jurisdiction, the district courts shall have supplemental jurisdiction over 
all other claims that are so related to claims in the action within such original jurisdiction that 
they form part of the same case or controversy" (emphasis added). Thus this court has always 
had subject matter jurisdiction over all the claims in this case, initially through original  
jurisdiction, and later through supplemental jurisdiction, which continues to the present  
time.” [Emphasis added]  
In re Ford Motor Company Ignition Switch Products Liability Litigation, MDL No. 1112 at pg.  
1(D. N.J. 8/27/1998) (D.N.J., 1998). “ 
 

Exb. 3 Motion to Remand Case 4:06-cv-01012-FJG at pg. 4  

39. See also exb. 4 Plaintiff’s Reply to Defendants’ Answer Case 4:06-cv-01012-FJG (Doc. 12-1) 

Filed 01/04/2007 on pg. 4-5. 

40. In Ross v. Colorado Outward Bound School, Inc., 822 F.2d 1524, 1526-27 (10th Cir.1987), the 

court stated that by enacting "the Federal Courts Improvement Act of 1982, ... Congress gave broad 

authority to permit the transfer of an action between any two federal courts. 28 U.S.C. § 1631 controls the 

action of a federal court when it finds that it lacks jurisdiction but that another federal court has 

jurisdiction." Id. at 1526. See also Viernow v. Euripides Development Corp., 157 F.3d 785 at 793 (C.A.10 

(Utah), 1998). 

F. Dismissal of Appeal Case No. 08-3187 Quenches Removal Jurisdiction 

 41. The Tenth Circuit is currently hearing an appeal of Medical Supply Chain, Inc. v. Neoforma et 

al, KS Dist. Court Case No. 05-2299 in MSCI v Neoforma, Inc. et al Case No. 08-3187. 

 42. The removal of the present mater or controversy currently styled Lipari v. US Bank, NA et al, 

Case No. 2:07-cv-02146-CM is from the concurrent state court action over the plaintiff’s pendant state 

claims in Medical Supply Chain, Inc. v. Neoforma et al, KS Dist. Court Case No. 05-2299.  
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1. Res judicata would end the defendants’ claim of jurisdiction 

 43. A dismissal of the plaintiff’s appeal would be a final judgment on the plaintiff’s federal claims 

and result in res judicata preclusion of removal jurisdiction for diversity as the plaintiff informed the court 

in his Motion for Remand that the defendants had failed to appeal the dismissal and therefore would lose 

their access to federal court if the plaintiff’s appeal was unsuccessful: 

“II. US Bank NA and US Bancorp NA Failed to Appeal the Dismissal   
In the Tenth Circuit where the defendants US Bank NA and US Bancorp NA represented there as  
here by Mark A. Olthoff (MO #38572)  were presented with the order by Judge Carlos Murguia 
permitting the plaintiff to file his contract and fiduciary claims in state court ( See Exb. 1 Case 05-
cv-02299-CM-GLR  Doc. 78  Filed 03/07/2006  at  page 19 ). The defendants were required to 
appeal the decision to retain the state claims in federal court:  

“Here, Cannondale sought final disposition on the merits as to all claims, but the district 
court granted summary judgment only on the federal claim. The court dismissed without 
prejudice the state law claims. As a result, Cannondale received only a part of what it sought. 
This disposition left Cannondale open to precisely what happened in this case, a second 
litigation. Cannondale was sufficiently aggrieved by this result, and consequently has 
standing to appeal. See Jarvis, 985 F.2d at 1425 ("In this case, a successful appeal by Nobel 
would eliminate any possible re-filing . . . in state court[, and because] avoiding a state court 
suit would substantially reduce Nobel's future litigation costs, we find that Nobel has the 
requisite stake in this appeal."); Disher v. Information Res., Inc., 873 F.2d 136, 138-39 (7th 
Cir. 1989) (defendant prevailing on summary judgment on all but two claims may appeal 
dismissal without prejudice because the decision is not entirely in the defendant's favor by 
exposing the defendant to further litigation). Accordingly, we have jurisdiction over this 
appeal under 28 U.S.C. § 1291.”  

Amazon Inc. v. Dirt Camp Inc., 273 F.3d 1271at 1276 (10th Cir., 2001)”  
 

Exb. 3 Motion to Remand Case 4:06-cv-01012-FJG at pg. 6 

44. The defendants’ and the court know the federal jurisdiction will have been forfeited by res 

judicata on the denial of the plaintiff’s appeal to keep alive his federal antitrust and RICO claims: 

“The necessity of appeal to thwart a follow on state court action has been established in the Tenth 
Circuit since 1992:  

“(FN1). Although dismissals without prejudice are not usually considered final decisions, 
and therefore not appealable, "where the dismissal finally disposes of the case so that it is not 
subject to further proceedings in federal court, the dismissal is final and appealable." 
Amazon, Inc. v. Dirt Camp, Inc., 273 F.3d 1271, 1275 (10th Cir. 2001). Where, as here, the 
district court dismissed a state claim without prejudice after granting summary judgment on 
the federal claims, and where the dismissal without prejudice was not sought by plaintiff for 
purposes of manufacturing finality, we may exercise appellate jurisdiction. See id. & n.4 
(citing Jarvis v. Nobel/Sysco Food Servs. Co., 985 F.2d 1419, 1424 (10th Cir. 1993) and 
Cook v. Rocky Mountain Bank Note Co., 974 F.2d 147, 148 (10th Cir. 1992)).”  

BUI v. IBP Inc. at fn 1 (2002). The plaintiff appealed, suspending the effect of Judge Murguia’s  
dismissal of federal claims, which the defendants contest and the Tenth Circuit action is captioned 
Medical Supply Chain, Inc. and Samuel Lipari v. Neoforma, et al., Case No. 06-3331. Only upon 
the success of the plaintiff’s appeal can the defendants return these state claims to federal court.” 
 

Exb. 3 Motion to Remand Case 4:06-cv-01012-FJG at pg. 6 
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2. Lack of Complete Diversity at inception 

45. The defendants and court are also on notice diversity jurisdiction is lacking because complete 

diversity between the parties does not exist: 

“Diversity jurisdiction still does not exist, despite the movement of pendant (supplemental) 
claims to state court:   

“It is a well-settled rule that diversity of citizenship is determined as of the date the 
action is commenced. Fidelity & Deposit Co. of Maryland v. City of Sheboygan Falls, 713 
F.2d 1261, 1266 (7th Cir.1983); Benskin v. Addison Township, 635 F.Supp. 1014, 1017 
(N.D.Ill.1986); C.A. Wright, A. Miller, & E. Cooper, Federal Practice & Procedure § 3608 
(2d ed. 1984). At the time plaintiff commenced this suit, there was no diversity of citizenship 
between the parties and therefore no basis for diversity jurisdiction. It does not matter that 
plaintiff amended his complaint after he moved to Ohio. The amendment relates back to the 
date the lawsuit was commenced. See Fed.R.Civ.P. 15(c). There still was no diversity 
jurisdiction.  

Oliney v. Gardner, 771 F.2d 856, 858-59 (5th Cir.1985); Wright, Miller, & Cooper, 
§ 3608 at 458-59.  

There is no diversity jurisdiction over Disher's state law claims; there is only 
pendent jurisdiction over those claims.”  

Disher v. Information Resources, Inc., 691 F.Supp. 75 at 81. (N.D. Ill., 1988). Here, the 
claims were filed with the Missouri domiciled defendant Shughart, Thomson & Kilroy as a 
defendant. Diversity did not exist. Nor does it exist at the time of removal of the concurrent state 
case because the US District Court still has original federal question jurisdiction over all 
supplemental claims under 28 U.S.C. § 1367(a). Alternatively the Missouri domiciled defendant 
Shughart, Thomson & Kilroy is in Privity with the state law claim defendants and by virtue of Mark 
A. Olthoff’s  ( Mo. Lic #38572 ) entry of appearance, directly represented in state court.  

 
Exb. 3 Motion to Remand Case 4:06-cv-01012-FJG at pg. 6-7 

G. Effect of Lack of Jurisdiction  

46. The Supreme Court held in Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 94, 

140 L. Ed. 2d 210, 118 S. Ct. 1003 (1998), that the existence of subject-matter jurisdiction is a threshold 

inquiry which must precede any merits-based determination. This requirement is "inflexible and without 

exception." Id. at 95 (internal quotation marks omitted). If the district court lacked jurisdiction, it had no 

authority to rule on the merits of plaintiffs' claims. Id. at 101-02 ("For a court to pronounce upon [the 

merits] when it has no jurisdiction to do so is . . . for a court to act ultra vires"). Further, if the district court 

lacked subject-matter jurisdiction over plaintiffs' action, our jurisdiction on appeal is limited to "correcting 

the error of the lower court in entertaining the suit." Id. at 95 (internal quotation marks omitted). 

47. The controlling Tenth Circuit authority is stated in Basso v. Utah Pwr. & Lt. Co., 495 F.2d 

906, 909 (10th Cir.1974) ("A court lacking jurisdiction cannot render judgment but must dismiss the cause 

at any stage of the proceedings in which it becomes apparent that jurisdiction is lacking.") (emphasis 

added).  
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48. The Hon. Judge Carlos Murguia is required to independently determine the lack of the court’s 

jurisdiction. See Lopez v. Behles (In re Amer. Ready Mix, Inc.), 14 F.3d 1497, 1499 (10th Cir. 1994) 

(holding that appellate court has independent duty to examine its own jurisdiction even where neither party 

consents and both are prepared to concede it). 

49. Because the district court lacks jurisdiction over the plaintiffs' lawsuit, it lacks authority to 

sanction or dismiss the action “with prejudice," which is a dismissal on the merits. See Steel Co., 523 U.S. 

at 94-96. 

50. Without jurisdiction, Hon. Judge Carlos Murguia is required to remand the action to state 

court.  Section 1447(c) specifically allows district courts to order remand if there has been a "defect in 

removal procedure," or if it determines, at any time prior to final judgment, that it "lacks subject matter 

jurisdiction." Hon. Judge Carlos Murguia’s remand based on 28 U.S.C. 1447(c) is not reviewable. 

Albertson's, Inc. v. Carrigan, 982 F.2d 1478, 1479-80 (10th Cir. 1993). Dalrymple v. Grand River Dam 

Auth., 145 F.3d 1180, 1184 (10th Cir. 1998). 

H. Remand is Mandatory 
 

51. Federal courts are courts of limited subject matter jurisdiction. See U.S. Const. art. III, § 2. In 

order for a party to properly maintain a lawsuit in federal court, the court must have and retain subject 

matter jurisdiction over the case at all times during the litigation. Fed.R.Civ.P. 12(h)(3) ("Whenever it 

appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the 

court shall dismiss the action."). 

52. The plaintiff filed a timely motion for remand. See exb. 3 Plaintiff’s motion to remand. "A 

motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be 

made within 30 days after the filing of the notice of removal under section 1446(a). If at any time prior to 

final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. 

An order remanding the case may require payment of just costs and any actual expenses, including attorney 

fees, incurred as a result of the removal." 28 U.S.C. § 1447(c) (emphasis supplied). 
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II. Continuing Jurisdiction violates 28 U.S.C. § 144 and § 455 

53. The Hon. Judge Carlos Murguia is continuing to make rulings in this proceeding directly and 

through the magistrate without having ruled on the sufficiency of the plaintiff’s 28 U.S.C. § 144 Affidavit 

of Prejudice. See exb.5 Affidavit of Prejudice (116). 

A. Loss of Jurisdiction After 28 U.S.C. § 144 Affidavit 

54. The District Court by its Order to Show Cause is violating 28 U.S.C. § 144’s express 

command  “…such judge shall proceed no further therein…” that under the controlling law of this circuit 

requires the trial judge to evaluate the sufficiency of the plaintiff’s affidavit of prejudice (exb. 2) when 

Hon. Judge Carlos Murguia has not ruled on its sufficiency: 

“Section 144 requires that where an affidavit of personal bias or prejudice is filed, the 
judge must cease to act in the case and proceed to determine the legal sufficiency of the affidavit. 
He is not, however, allowed to pass upon the truth of its statements. Berger v. United States, 255 
U.S. 22, 41 S.Ct. 230, 65 L.Ed. 481 (1921); United States v. Ritter, 540 F.2d 459, 461-62 (10th 
Cir.), cert. denied, 429 U.S. 951, 97 S.Ct. 370, 50 L.Ed.2d 319 (1976).” 

 
Bell v. Chandler, 569 F.2d 556 at 559 (C.A.10, 1978). 

55. The extra judicial bias and prejudice witnessed by the plaintiff is not the manifested in or the 

result of any order of the trial court on 8/18/08 but is instead the further pursuit of a scheme where the 

defendants through their law firm Shughart, Thomson & Kilroy. P.C have influenced the court through 

extrinsic fraud to have the trial court make a ruling in response to a future show cause order (the present 

order) to sanction the plaintiff and dismiss the plaintiff’s contract based claims. See exb. 6 Objection to 

Magistrate’s Order of 8/20/08. 

56. The extra judicial bias and prejudice was also identified in the plaintiff’s 28 U.S.C. § 144 

affidavit of prejudice as the continued exercise of jurisdiction over this matter by the magistrate at the 

direction of the trial court even though the court had earlier on 8/18/08 received notice that the plaintiff’s 

appeal had not been dismissed. See exb. 7 Plaintiff’s Response to Defendants’ Show Cause Reply with 

attached notice of 8/11/08 Tenth Circuit Order exb. 7-1 

B. Conduct Manifesting 28 U.S.C. § 455 Appearance of Bias 

57. The court has consistently acted in a way an impartial observer would conclude appears to be 

biased or prejudiced against the plaintiff from an extra-judicial source. 

1. The orders are made immediately after the defendants’ motions to compel 
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58. As shown in the plaintiff’s affidavit supporting his answer to this show cause order, the court 

through Magistrate Judge David J. Waxse repeatedly entered an order on the defendants’ fraudulent 

Motions to Compel before the plaintiff was permitted to make a responding motion under the Kansas 

District Court’s 14 day timing of pleadings rule. 

59. The overt conduct an impartial observer would find to be biased or prejudiced against the 

plaintiff  28 U.S.C. § 455 includes the court’s finding in its  8/25/08 Order to Show Cause that the plaintiff 

did not participate in a joint pretrial order even though the plaintiff and defendants had agreed to do so and 

the defendants without notice to the plaintiff sent a pretrial order to the Hon. Magistrate Judge David J. 

Waxse on 8/21/08 at 12:31pm. See exb. 8 Defendants’ unilateral pretrial order and Affidavit Exhibit 50. 

August 21, 2008 Email of PTO From Defendants to Magistrate Waxse. 

2. The plaintiff delivered a joint proposed pretrial order 

61. The plaintiff shortly thereafter at 1:54pm on the same day sent the defendants and Hon.  

Magistrate Judge David J. Waxse the plaintiff’s combined order at the stage of completion and which 

contained both the defendants and the plaintiff’s portions. See exb. 9 Plaintiffs’ combined pretrial order and 

Exhibit 51. August 21, 2008 Email of Joint PTO From Plaintiff to Magistrate Waxse.  

62. The parties’ proposed pretrial order was not yet due, the plaintiff had until the end of the day 

and the parties still had the opportunity to exchange PTO forms, as it was, the plaintiff was the only party 

to submit a combined PTO see minute order of 8/07/08: 

“08/07/2008 109 ORDER: The Telephone Pretrial Conference set for 8/14/2008 is  
hereby rescheduled for 8/28/2008 at 02:00 PM before Magistrate  
Judge David J. Waxse. Proposed Pretrial Order due by 8/21/2008.  
Dispositive motion deadline continued to 9/5/2008. Jury Trial  
continued to 4/6/2009 at 01:30 PM in Courtroom 463 (CM) before  
District Judge Carlos Murguia. Entered by Magistrate Judge David J.  
Waxse on 8/7/08. (This is a TEXT ENTRY ONLY. There is no.pdf  
document associated with this entry.) (ll) (Entered: 08/07/2008)  
 

63. This finding of the trial judge in the 8/25/08 Show Cause Order is under the controlling law of 

this circuit a manifestation of conduct an impartial observer would reasonably infer the trial judge’s bias 

and prejudice against the plaintiff from and specifically observe that the plaintiff is repeatedly faulted and 

punished for misconduct by the defendants is evidence of an extra judicial pre existing bias:  
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“The trial judge must recuse himself when there is the appearance of bias, regardless of 
whether there is actual bias. Nichols v. Alley, 71 F.3d 347, 350 (10th Cir.1995). "The test is whether 
a reasonable person, knowing all the relevant facts, would harbor doubts about the judge's 
impartiality." Hinman v. Rogers, 831 F.2d 937, 939 (10th Cir.1987) (citation omitted). If the issue of 
whether § 455 requires disqualification is a close one, the judge must be recused. Nichols, 71 F.3d at 
352.” 

 
U.S. v. Cooper, 283 F.Supp.2d 1215 at 1223 (D. Kan., 2003). 

64.  In an unbiased and unprejudiced court, the party that did not comply with the Rule 16 

scheduling order, in this instance the US Bancorp defendants would be sanctioned: 

“Rule 16(f), which authorizes sanctions for violations of pretrial orders issued pursuant to 
this Rule, states in relevant part (with emphasis added): 

        If a party or party's attorney fails to obey a scheduling or pretrial order, . . . the judge, 
upon motion or the judge's own initiative, may make such orders with regard thereto as are just, and 
among others any of the orders provided in Rule 37(b)(2)(B), (C), (D).20 In lieu of or in addition to 
any other sanction, the judge shall require the party or the attorney representing the party or both to 
pay the reasonable expenses incurred because of any noncompliance with this rule, including 
attorney's fees, unless the judge finds that the noncompliance was substantially justified or that other 
circumstances make an award of expenses unjust.” 

 
Tracinda Corp. v. Daimlerchrysler Ag, 502 F.3d 212 at 240-241 (3rd Cir., 2007). 

3. The disparate enforcement of discovery 

65. The plaintiff made a request on 2/13/08 for the production of documents and names and 

addresses of witnesses in this action that were relevant to the resolution of the plaintiff’s state law based 

claims under Rule 26. See exb. 10 (doc. 53) Notice of Service of Discovery Document and Service 

Request. 

66. An independent observer could find the conduct of the court in vigorously providing orders on 

the defendants’ motions to compel discovery and to otherwise sanction the plaintiff for answering 

interrogatories and sharing with the defendants all documents and information in the possession or 

knowledge of the plaintiff as evidence of a pre-existing bias or prejudice under 28 U.S.C. § 455 from an 

extra-judicial source. 

67. An independent observer could find the conduct of the court in refusing or avoiding ruling on 

the plaintiff’s timely Objections to the Defendants’ Motions for Protective Orders (doc. 65 filed on 

03/27/2008, exb. 11 Response to Motion for Protective Order) to be evidence of a pre-existing bias or 

prejudice under 28 U.S.C. § 455 from an extra-judicial source. 

68. An observer with knowledge of the facts would find that the court’s conduct in refusing to rule 

on the plaintiff’s challenge to the defendants’ “automatic” blanket protective order would be the court’s 
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knowledge that the defendants’ “automatic protective order” is frivolous and a law based resolution would 

entitle the plaintiff to discovery including documents request for production #14, evidencing a pre-existing 

bias or prejudice or prohibited interest under 28 U.S.C. § 455 that is extra-judicial:  

“14. All phone calls, voice messages, logs, emails, and letters of ex parte communications by  
the defendants and their agents to employees of the Kansas State Judicial branch and to employees 
of the U.S. District Court for the Western District of Missouri, U.S. Court of Appeals for the Eight 
Circuit, the Kansas District Court and the Tenth Circuit Court of appeals and the contents of any 
communication oral or otherwise to any of the above by attorneys on behalf of the defendants 
concerning the plaintiff, his dissolved company, witnesses or former counsel, including 
communications by:  
  
a. Susan C. Hascall, formerly of Shughart Thompson and Kilroy, P.C. with law clerks and other  
employees of the U.S. Court of Appeals for the Tenth Circuit from 12/02/2003 to 10/13/2005;   
  
b. Steven D. Ruse, KS lic. #11461, of Shughart Thomson & Kilroy, P.C. to Hon. Judge Carlos  
Murguia from October to December of 2002;  
  
c. Andrew M. DeMarea, KS lic.  #16141 of  Shughart Thompson & Kilroy to Hon. Magistrate 
James P. O’Hara from November 2004 to January 2005; to John J. Ambrosio, KS. Lic #07489 of  
Ambrosio & Ambrosio, Chtd.;   
  
d. Mark A. Olthoff, KS lic. #70339 to US District Court Magistrate James P. O’Hara from October  
2004 to March, 2005; employees and agents of the Kansas Disciplinary Administrator’s office and  
the Johnson County Kansas Discipline Committee including Rex A. Sharp KBA#12350 of  
Gunderson, Sharp & Walke, L.L.P in October, November and December 2007.”  
 

exb. 10 Notice of Service of Discovery Document and Service Request at pg 4-5. 

69. An observer with knowledge of the facts would find that the court’s conduct in refusing to rule 

on the plaintiff’s challenge to the defendants’ “automatic” blanket protective order would be the court’s 

knowledge that the plaintiff is entitled to discovery of the defendants’ documents related to ex parte 

contacts with government officials evidencing a pre-existing bias or prejudice or prohibited interest under 

28 U.S.C. § 455 that is extra-judicial:  

“h. Official Misconduct  

The defendants complain some Kansas District Court officials are witnesses to conduct described  
in the complaint. Also that the plaintiff is seeking records of ex parte communications.   
The public has a strong interest in assessing the truthfulness of allegations of official misconduct,  
and whether agencies that are responsible for investigating and adjudicating complaints of 
misconduct have acted properly and wisely. "`[A]ccess to information concerning the conduct of the 
people's business is a fundamental and necessary right of every person in this state.'" Braun v. City 
of Taft (Polston), 154 Cal.App.3d 332, 341, 201 Cal.Rptr. 654 (1984) (quoting Cal.Gov't Code § 
6250). The federal government also has "an interest in maintaining the integrity of state and federal 
law enforcement institutions. Misconduct by individual officers, incompetent internal investigations, 
or questionable supervisory practices must be exposed if they exist." Skibo v. City of New York, 109 
F.R.D. 58, 61 (E.D.N.Y.1985).  
No one has taken the initiative to simply undo the egregious and indefensible actions that have  
taken place extrinsic to this action for the purposes of denying the plaintiff counsel and placing his  
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replacement counsel in jeopardy. The defendants have not even sought to undo their sanction orders. 
The plaintiff has not been contacted to be a witness to any investigation regarding what went on 
here in the Kansas District court. This civil suit and the opportunity to present evidence to a jury is 
the only vehicle for obtaining justice over this misconduct.”   
 

exb. 10 Response to Motion for Protective Order at pg. 7. 

C. Abdication of the court’s responsibility to oversee the discovery process 

70. The court’s refusal to rule on the plaintiff’s timely objections to the defendants’ prohibited at 

law blanket “automatic protective orders” are not orders but instead conduct that would cause an 

independent observer to find such selective inaction evidenced a pre-existing bias or prejudice or prohibited 

interest under 28 U.S.C. § 455 that is extra-judicial. 

71. Alternatively, the parties would be relieved of any obligations or orders under discovery until 

an impartial court ended the abdication of the court’s responsibility to oversee both parties participation in 

discovery. 

1. Absence of basis for Protective Orders 

72. Protective orders are entered by the District Court pursuant to Fed.R.Civ.P. 26(c). Rule 26(b) 

is liberally interpreted to permit wide-ranging discovery of information even though the information may 

not be admissible at the trial. Jones v. Commander, Kansas Army Ammunitions Plant, 147 F.R.D. 248, 250 

(D. Kan. 1993).  

73. Federal Rule of Civil Procedure 26(c) governs the granting of a protective order. A protective 

order should be granted when the moving party establishes "good cause" for the order and "justice requires 

[a protective order] to protect a party or person from annoyance, embarrassment, oppression, or undue 

burden or expense. . . ." Fed. R. Civ. P. 26(c). However, before a protective order issues, the moving party 

must show a particular and specific need for the protective order, as opposed to making stereotyped or 

conclusory statements. Skellerup Indus. Ltd. v. City of Los Angeles, 163 F.R.D. 598, 600 (C.D. Cal. 1995); 

Gray v. First Winthrop Corp., 133 F.R.D. 39, 40 (N.D. Cal. 1990). 

74. By not ruling on the defendants’ motions for protective orders including impermissible blanket 

discovery orders including information cited by the defendants in the Defendants Rule 26(a)(1) disclosures, 

the trial court has "abdicate[d] its responsibility to oversee the discovery process” 

“District courts have discretion to issue protective orders consistent with the limitations set 
forth in Fed. R. Civ. P. 26(c). After reviewing its order we cannot say that the district court 
"abdicate[d] its responsibility to oversee the discovery process and to determine whether filings 
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should be made available to the public." Procter & Gamble Co. v. Bankers Trust Co., 78 F.3d 219, 
227 (6th Cir. 1996). The government showed good cause for the need to protect confidential 
materials produced during discovery, and the court's order "provide[d] a mechanism for the parties 
to ch allenge the designation of confidentiality as to particular items of information." Order, No. 
CIV-97-849-L, at 6 (W.D. Okla. Aug. 18, 2001).” 

 
Trentadue v. Lee, No. 01-6444 at pg. 1(Fed. 10th Cir. 2/3/2005) (Fed. 10th Cir., 2005). 

2. “Automatic Protective Orders” do not relieve court of its responsibility  

75. “Automatic Protective Orders” are not entered by the defendants but instead by the court after 

reviewing their basis and the opposing party’s challenge: 

“Generally, "[a]s long as a protective order remains in effect, the court that entered the 
order retains the power to modify it, even if the underlying suit has been dismissed." United Nuclear 
Corp. v. Cranford Ins. Co., 905 F.2d 1424, 1427 (10th Cir.1990). "[M]odification of a protective 
order, like its original entry, is left to the discretion of the district court." Id.” 

 
Abraham v. Intermountain Health Care Inc., 461 F.3d 1249 at 1268 (10th Cir., 2006). 

76. An impartial observer would conclude that in this proceeding only the defendants are to have 

discovery contradicting Rule 26 and evidenced a pre-existing bias or prejudice or prohibited interest under 

28 U.S.C. § 455 that is extra-judicial. 

77. The plaintiff has met the requirements of disclosure and production under Rule 26: 

“Rule 26(a)(1) only requires automatic disclosure of "the name and, if known, the address 
and telephone number of each individual likely to have discoverable information that the disclosing 
party may use to support its claims or defenses." Fed.R.Civ.P. 26(a)(1)(A).”  

 
Cummings v. General Motors Corp., 365 F.3d 944 (10th Cir., 2004). 

III. Present Show Cause Order Procured Through Fraud On The Court 

78. The defendants’ procurement of the present order to show cause through repeated frauds on 

the court renders the order to show cause and the court’s preceding discovery orders against the plaintiff 

void. 

79. This court has had notice that the removal was obtained through the fraud of the defendants 

through their counsel Mark Olthoff omitting the existence of the Kansas District Court action, then in 

appeal before the Tenth Circuit to the Clerk of the Western District of Missouri, preventing her from 

ascertaining the lack of federal jurisdiction over the concurrent state court action of a federal proceeding 

where an appeal vested exclusive jurisdiction in the appellate court of another circuit. See exb. 3 Plaintiff’s 

Motion to Remand Case 4:06-cv-01012-FJG; exb. 12 Lipari Reply To Defendants' Remand Answer Case 

4:06-cv-01012-FJG ; exb. 13 Lipari Reply To Defendants' Remand Answer Exb. 1; exb. 14 Lipari 
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Objection To Stay of Discovery Under Rule 72.1.4; exb. 15 Lipari Letter to Clerk on Case Assignment 

Error. 

80. This court has had notice that a Stay of Discovery Order (exb. 16 Order on Lipari Motion to 

Stay Discovery)  by deceiving the Hon. Magistrate David J. Waxse was falsely procured by the officers of 

the court representing the defendants, injuring the plaintiff: 

“Plaintiff  does not consent for the reasons detailed in 3( c ) above regarding ADR  
and because on May 7th, 2007, Mark A. Olthoff KS lic. #70339, Andrew M.  
DeMarea KS lic.  #16141 and Jay E. Heidrick KS lic #20770 falsely  
misrepresented the law to Magistrate David J. Waxse that the plaintiff’s complaint  
was barred by res judicata despite the express dismissal without prejudice  
identified in the complaint ¶ 32 , that Magistrate Waxse had jurisdiction to stay  
discovery despite the exclusive federal jurisdiction of the Tenth Circuit identified  
in ¶ 34 of the complaint and that the plaintiff lacked standing as an assignee to the  
rights of the dissolved corporation. Mark A. Olthoff KS lic. #70339 and Andrew  
M. DeMarea KS lic.  #16141 had been previously served the clear controlling  
authority contradicting their misleading assertions in the Western District of  
Missouri, yet made the misrepresentations again in this court after the case was  
transferred as part of an intentional scheme to interfere with the machinery of  
justice. Magistrate David J. Waxse was deceived by the misrepresentation and in  
an order dated May 24th, 2007 suspended Discovery as an appropriate measure  
for a case likely to be dismissed.   
The plaintiff was injured by Mark A. Olthoff KS lic. #70339, Andrew M.  
DeMarea KS lic.  #16141 and Jay E. Heidrick KS lic #20770 misrepresentations  
in having his redress continually postponed and thereby being prevented from  
entering the hospital supply market. This was fraud on the court. Weese v.  
Schukman, 98 F.3d at 553 (C.A.10 (Kan.), 1996). The plaintiff believes the  
presiding US District Judge is subject to a challenge to the outcome upon review  
and where in the Tenth Circuit, appeals from clear error in hospital supply cases  
are themselves sanctioned, the US Judicial Conference has now provided an  
additional safeguard in favor of justice.”  
 

Exb. 17 Report of Parties Planning Conference ( January 7, 2008) at pg. 23 

81. The court has had notice its previous orders of sanctions and dismissals of actions against the 

plaintiff and his predecessor interest Medical Supply Chain, Inc. were obtained through the extrinsic fraud 

of the defendants.  

82. The court has had notice that the defendants attempted to deceive this court through extrinsic 

fraud in the defendants’ second motion to dismiss. See exb. 18 Lipari Response to Second Motion to 

Dismiss (generally) and pg.s 19-20 and defendants’ fraudulent destruction of electronic documents the 

defendants were on notice prior to the April 21, 2003 Report Of Parties' Planning Meeting attached as an 

exhibit to the plaintiff response to the second motion to dismiss.  
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 83. This court had notice and the plaintiff’s attached affidavit ( exb. 19 Affidavit of Samuel K. 

Lipari) and its evidentiary exhibits provides a proof that the defendants’ Motions to Compel were 

fraudulent and the discovery enforcement orders obtained by the defendants were procured through fraud 

on the court by officers of this court representing the defendants. 

A. Elements of Fraud on the Court 

84. The elements of the defendants’ fraud on the court crime against this court and against the 

plaintiff are delineated by In re Food Management Group, LLC, Case No. 04-22880 (ASH) (Bankr. 

S.D.N.Y. 1/23/2008): 

“Successfully alleging fraud on the court requires (1) a misrepresentation to the court by 
the defendant; (2) a description of the impact the misrepresentation had on proceedings before the 
court; (3) a lack of an opportunity to discover the misrepresentation and either bring it to the court's 
attention or bring an appropriate corrective proceeding; and (4) the benefit the defendant derived 
from the misrepresentation. In re Ticketplanet.com, 313 B.R. 46, 64 (Bankr. S.D.N.Y. 2004) (citing 
Leber-Krebs, Inc. v. Capitol Records, 779 F.2d 895, 899-900 (2d Cir. 1985)). An attorney's 
knowledge or sponsorship of misdeeds by their clients, including a client's nondisclosure of material 
information when appearing before a court, may be grounds for alleging fraud on the court against 
the attorney. H.K. Porter Co., Inc. v. Goodyear Tire & Rubber Co., 536 F.2d 1115, 1118-19 (6th 
Cir. 1976) (noting that allegations regarding an attorney's knowledge and/or sponsorship of a client's 
inconsistent testimony at trial and failure to disclose known, material documents in discovery could 
constitute fraud on the court, but finding no evidence thereof on the record to support relief from 
judgment under FED. R. CIV. P. 60(b)); Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 
238 (1944) (holding that Court of Appeals could vacate its own judgment of patent infringement, 
long after the court's term ended, upon proof that (1) the plaintiff in a patent infringement case was 
the true author of an article used to support the validity of the patent, (2) plaintiff's attorney failed to 
disclose this fact to the Court of Appeals while the case was pending, and (3) the article was used by 
the Court of Appeals as a basis for reversing a previous district court decision holding the patent 
was invalid after the district court did not consider the article in rendering its decision), overruled on 
other grounds by Standard Oil of Cal. v. United States, 429 U.S. 17, 18 (1976).” 

 
In re Food Management Group, LLC, Case No. 04-22880 (ASH) at pg. 57 (Bankr. S.D.N.Y. 

1/23/2008). 

85. The plaintiff’s attached affidavit ( exb. 19 Affidavit of Samuel K. Lipari) and its evidentiary 

exhibits provides details of each material fraudulent misrepresentation by the defendants through their 

officers of the court, the date is was made to the court and the court’s subsequent reliance on the fraud to 

the injury  of the plaintiff. 
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B. Effect of the Defendants Fraud on the Court 

86. Fraud upon the court makes void the orders and judgments of that court. Under Federal law, 

when any officer of the court has committed "fraud upon the court", the orders and judgment of that court 

are void, of no legal force or effect. "’[A] decision produced by fraud on the court is not in essence a 

decision at all.’ Kenner v. Commissioner of Internal Revenue, 387 F.2d 689, 691 (7th Cir. 1968), cert. 

denied, 393 U.S. 841, 89 S.Ct. 121, 21 L.Ed.2d 112.” United Business Communications v. Racal-Milgo, 

Inc., 591 F.Supp. 1172 at 1183 (D. Kan., 1984). 

87. The repeated frauds on this courts by officers of the court representing the defendants are a 

pattern  that form a fraudulent scheme to procure a judgment dismissing the plaintiff’s claims as a sanction 

for discovery misconduct committed by the defendants themselves: “We conclude, as did the Supreme 

Court in Hazel-Atlas, that‘[t]his is not simply a case of a judgment obtained with the aid of a witness who, 

on the basis of after-acquired evidence is believed possibly to have been guilty of perjury. Here ... we find a 

deliberately planned and carefully executed scheme to defraud [a court].’322 U.S. at 245, 64 S.Ct. at 1000.” 

United Business Communications v. Racal-Milgo, Inc., 591 F.Supp. 1172 at 1187 (D. Kan., 1984). 

IV. Substantial Justification 

88. Even late document production, which violated the District Court's scheduling order, can be 

found to be "substantially justified." See Fitz, Inc. v. Ralph Wilson Plastics Co., 174 F.R.D. 587, 591 

(D.N.J.1997) (noting that, in the context of Rule 37 sanctions, "substantial justification" occurs when there 

is a "genuine dispute concerning compliance") (citing Pierce v. Underwood, 487 U.S. 552, 565, 108 S.Ct. 

2541, 101 L.Ed.2d 490 (1988)). 

89. Here the plaintiff was substantially justified in the conduct the court has issued a show cause 

order to sanction the plaintiff for having both complied with the defendants’ requests for production, 

answered the defendants’ interrogatories, answered the defendants’ two “Golden Rule” letters and 

complied with all the orders of Hon. Magistrate Judge David J. Waxse. 

90. The dispute over the plaintiff’s compliance was based solely on false representations as the 

plaintiff’s affidavit supporting his show cause response shows in detail. 
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91. The plaintiff has disputed the court’s error regarding its rulings on discovery both over the 

adoption of false representations by the defendants and the lack of jurisdiction by the court to make 

findings or orders. 

 
Respectfully Submitted,  
 
S/ Samuel K. Lipari 
____________________  
Samuel K. Lipari   
297 NE Bayview   
Lee's Summit, MO 64064  
816-365-1306  
saml@medicalsupplychain.com  
Pro se  
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IN THE STATE OF MISSOURI 

JACKSON COUNTY SIXTEENTH CIRCUIT COURT 

AT INDEPENDENCE, MISSOURI 

 

SAMUEL K. LIPARI       ) 

 (Assignee of Dissolved       ) 

 Medical Supply Chain, Inc.)     ) 

Plaintiff       )  

        ) 

vs.       ) 

        ) 

NOVATION, LLC      ) Case No. 0816-CV04217   

NEOFORMA, INC.      )  Div. 2 

GHX, LLC       )  

ROBERT J. ZOLLARS      ) 

VOLUNTEER HOSPITAL ASSOCIATION    ) 

VHA MID-AMERICA, LLC     ) 

CURT NONOMAQUE      ) 

THOMAS F. SPINDLER      ) Missouri Antitrust, 

ROBERT H. BEZANSON      ) Fraud, 

GARY DUNCAN      ) Tortious Interference, 

MAYNARD OLIVERIUS      ) Prima Facie Tort 

SANDRA VAN TREASE      ) 

CHARLES V. ROBB      )   

MICHEAL TERRY      ) 

UNIVERSITY HEALTHSYSTEM CONSORTIUM    )  

ROBERT J. BAKER      ) Jury Trial  Demanded 

JERRY A. GRUNDHOFER     ) 

RICHARD K. DAVIS      ) 

ANDREW CECERE      ) 

THE PIPER JAFFRAY COMPANIES    ) 

ANDREW S. DUFF      ) 

COX HEALTH CARE SERVICES OF THE OZARKS, INC.  ) 

SAINT LUKE'S HEALTH SYSTEM, INC.    ) 

STORMONT-VAIL HEALTHCARE, INC.    ) 

SHUGHART THOMSON & KILROY, P.C.    ) 

HUSCH BLACKWELL SANDERS LLP    ) 

LATHROP & GAGE L.C.      ) 

Defendants.      ) 

 
RULE 81.04 NOTICE OF APPEAL 

 

Comes now, the plaintiff Samuel K. Lipari appearing pro se and respectfully gives notice of his 

appeal of this court’s decision of August 8, 2008 dismissing with prejudice most, but not all of the parties 

and claims in this action. The plaintiff also attaches the Order dated August 11, 2008 by the Tenth Circuit 

US Court of Appeals overruling the dismissal of the plaintiff’s appeal in the concurrent Federal action for 

this matter in controversy. 
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Statement of Facts 

 

1.  The court’s order granting dismissals to the moving parties did not dispose of all claims against all 

parties. 

2.  The court granted all motions dismissing the plaintiff’s claims against the moving parties with 

prejudice. 

3.  The plaintiff had provided official court records and a factual affidavit in opposition to the 

individual defendants objecting to the exercise of long arm jurisdiction, therefore no party was successful 

in their challenge to this court’s in personam jurisdiction and the court consequently made no dismissals 

without prejudice.  

4.  The court granted the defendants’ motions to dismiss on a new legal theory regarding the 

application of claim and issue preclusion from non final judgments in federal court inconsistent with 

controlling State of Missouri and Federal precedent.  

5.  The court granted the defendants’ motions to dismiss on a new legal theory expanding Noerr-

Pennington doctrine from E.R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 136, 

81 S.Ct. 523, 5 L.Ed.2d 464 (1961) to immunize unlawful acts to influence government for the purpose of 

monopolization, an issue not previously addressed by Missouri courts. 

 

 

Suggestion of Law 

 

 The trial court’s designation of parties dismissed with prejudice fulfills the finality of judgment 

regarding those named parties under Rule 74.01 (b): 

“RULE 74.01 JUDGMENT 

(a) Included Matters. "Judgment" as used in these rules includes a decree and any order from which 

an appeal lies. A judgment is rendered when entered. A judgment is entered when a writing signed 

by the judge and denominated "judgment" is filed. The judgment may be a separate document or 

included on the docket sheet of the case. 

 

(b) Judgment Upon Multiple Claims or Involving Multiple Parties. When more than one claim for 

relief is presented in an action, whether as a claim, counterclaim, cross-claim, or third-party claim, 

or when multiple parties are involved, the court may enter a judgment as to one or more but fewer 

than all of the claims or parties only upon an express determination that there is no just reason for 

delay. In the absence of such determination, any order or other form of decision, however 

designated, that adjudicates fewer than all the claims or the rights and liabilities of fewer than all the 

parties shall not terminate the action as to any of the claims or parties, and the order or other form of 

decision is subject to revision at any time before the entry of judgment adjudicating all the claims 

and the rights and liabilities of all the parties. 
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(Adopted May 22, 1987, effective Jan. 1, 1988. Amended Feb. 22, 1994, effective Jan. 1, 1995.) 

 

 The plaintiff respectfully believes this appeal will advance justice in the State of Missouri by 

meritoriously raising the two issues, the expansion of claim and issue preclusion and the expansion of the 

Noerr-Pennington doctrine raised by Hon. Judge Michael W. Manners in the significant state interest of the 

State of Missouri over this momentous hospital supply monopolization litigation. 

 

Respectively submitted, 

 

    S/Samuel K. Lipari 

____________________ 

Samuel K. Lipari  

    Pro se 

 

Attachment 

 

Exb 1. Aug. 11, 2008 Order of Tenth Circuit declining to dismiss Plaintiff’s Appeal 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a true and accurate copy of the foregoing instrument was forwarded 

this 13th day of August, 2008, by first class mail postage prepaid to: 

 

John K. Power, Esq. Husch Blackwell Sanders LLP, 1200 Main Street, Suite 2300  

Kansas City , MO 64105  

 

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 1100  

9225 Indian Creek Parkway Overland Park, Kansas  66210  

 

William G. Beck, Peter F. Daniel, J. Alison Auxter, Lathrop & Gage LC, 2345 Grand Boulevard, Suite 

2800, Kansas City, MO 64108 

 

 

 

     

S/Samuel K. Lipari 

____________________ 

Samuel K. Lipari  

297 NE Bayview  

Lee's Summit, MO 64064 

816-365-1306 

saml@medicalsupplychain.com 

Pro se 
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IN THE STATE OF MISSOURI 

WESTERN DISTRICT COURT OF APPEALS 

AT KANSAS CITY, MISSOURI 

__________________________________________________________________ 

 

Case No. WD70001 (16
th

 Cir. Case No. 0816-04217) 

__________________________________________________________________ 

 

SAMUEL K. LIPARI 

Appellant 

 

vs. 

 

NOVATION, LLC; NEOFORMA, INC; GHX, LLC; VOLUNTEER HOSPITAL 

ASSOCIATION; VHA MID-AMERICA, LLC; CURT NONOMAQUE; 

THOMAS F. SPINDLER; ROBERT H. BEZANSON; GARY DUNCAN; 

MAYNARD OLIVERIUS; SANDRA VAN TREASE; CHARLES V. ROBB; 

MICHEAL TERRY; UNIVERSITY HEALTHSYSTEM CONSORTIUM; 

ROBERT J. BAKER; JERRY A. GRUNDHOFER; RICHARD K. DAVIS; 

ANDREW CECERE; COX HEALTH CARE SERVICES OF THE OZARKS, 

INC.; SAINT LUKE'S HEALTH SYSTEM, INC.; STORMONT-VAIL 

HEALTHCARE, INC.; SHUGHART THOMSON & KILROY, P.C.;  

HUSCH BLACKWELL SANDERS LLP
1
 

 

__________________________________________________________________ 

 

APPELLANT’S SUGGESTION IN SUPPORT OF APPEAL  

on the issue of  

WHETHER HON. JUDGE MICHAEL W. MANNERS  

ABUSED HIS DISCRETION IN ISSUING A FINAL JUDGMENT 

REGARDING FEWER THAN ALL PARTIES UNDER RULE 74.01 

_____________________________________________________________ 

 

Prepared by   Samuel K. Lipari 

Pro se Plaintiff 

297 NE Bayview 

Lee's Summit, MO 64064 

816-365-1306  

saml@medicalsupplychain.com 

                                                
1
 Two parties in the trial court action, ROBERT J. ZOLLARS and LATHROP & GAGE L.C. have not 

been dismissed and are not party to this appeal. 
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SUGGESTION IN SUPPORT OF APPEAL  

on the issue of  

WHETHER HON. JUDGE MICHAEL W. MANNERS  

ABUSED HIS DISCRETION IN ISSUING A FINAL JUDGMENT 

REGARDING FEWER THAN ALL PARTIES UNDER RULE 74.01 

 

Comes now, the plaintiff/appellant Samuel K. Lipari appearing pro se and 

respectfully provides the following suggestions in support of proceeding with the 

appeal timely docketed with this court. 

STATEMENT OF FACTS 

1. The appellant informed the parties and this court via his Aug. 13
th

, 2008 

Notice of Appeal that the trial court had entered judgment on some but not all 

parties and claims. See Notice of Appeal lgl. file v. 4, pg. 673. 

2. The appellant’s Notice of Appeal apprised the parties and court of this fact 

in the notice’s opening on page 1 (lgl. file v. 4, pg. 673), the notice’s statement of 

facts paragraphs 1 and 2 on page 2 (lgl. file v. 4, pg. 674) and in the notice’s 

accompanying suggestion of law stating the applicability of Rule 74.01 (b) (lgl. 

file v. 4, pg. 674-5). 

3. None of the parties to the appeal filed or served on the trial court, the 

appellant or this court an objection, response or other post trial motion. 

4. In an extra-judicial communication to this court dated August 21, 2008, 

Peter F. Daniel an attorney for the defendant Lathrop & Gage L.C. sent a letter 

(lgl. file v. 4, pg. 678) on Lathrop & Gage L.C.’s business correspondence 
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stationary addressed to the clerk of this court informing him that the trial court had 

entered judgment on some but not all parties and claims. 

5. Neither Peter F. Daniel or the defendants Lathrop & Gage L.C. or Robert J. 

Zollars are parties to this appeal. 

6. No pre appeal motion has been served upon the appellant. 

SUGGESTIONS OF LAW  

 

 The appellant’s petition describes in detail how the defendants repeatedly 

deprived the appellant of legal representation from Missouri attorneys for the 

purpose of depriving the plaintiff of his right to enter the market for hospital 

supplies in Missouri, to take the appellant’s property and to prevent the appellant 

from effectively asserting any claims that would permit price lowering 

competition in hospital supplies for Missouri’s hospitals.  

 The appellant responded to the motions to dismiss effectively overcoming 

the challenges to in personam jurisdiction with a judgment over conflicting 

affidavits of facts and records exhibits related to establishing jurisdiction in the 

appellant’s favor. See (lgl. file v. 4, pg. 598-600; v. 4 643-670). The defendants 

have not counter appealed.  The appellant respectfully believes that the trial 

court’s granting of the dismissals for failure to state a claim under Rule 

55.27(a)(6) was in error and made a timely notice of appeal from the final 

judgment entered on fewer than all the parties and claims. 

 The point relied upon for purposes of this suggestion supporting the 

jurisdiction of the Western District Court over the plaintiff’s appeal is that the trial 
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court did not err in issuing a final judgment on fewer than all parties and claims 

and cannot be reversed by the Western District of Missouri over the his discretion 

to dispatch complete judicial units through an order expressly stating judgment 

and dismissal with prejudice.  

STANDARD OF REVIEW 

 The standard for reviewing a trial court’s determination an order is final 

regarding a party or claims under Rule 74.01(b) is abuse of discretion. See 

Committee for Educational Equality v. State, 878 S.W.2d 446 (Mo., 1994). 

 Appeals are governed by statute: "The right to appeal is purely statutory 

and, where a statute does not give a right to appeal, no right exists." Riverside-

Quindaro Bend Levee Dist. v. Intercont'l Eng'g Mfg., 121 S.W.3d 531, 532 (Mo. 

banc 2003); see also Rule 81.01. 

Missouri Rule 74.01(a) defines “judgment” by listing a broad range of 

filings or entries by a judge that qualify as a judgment: “includes a decree and any 

order from which an appeal lies” id. Since the appellant’s petition stated “more 

than one claim for relief” and the petition states claims against “multiple parties” 

Missouri Rule 74.01(b) also applies. Under Rule 74.01(b) the court may ‘enter a 

judgment as to one or more but fewer than all of the claims or parties only upon an 

express determination that there is no just reason for delay.”id. 

Neither the memorandum and order of judgment or the online case docket 

entry of Hon. Judge Michael W. Manners explains his complex reasoning for 

denying the defendants’ motions for dismissals based on lack of in personam 
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jurisdiction but instead grants the defendants’ motions for dismissals on the basis 

of  the failure of the petition to state a claim. In fact, not one word is devoted to 

explaining these findings of law and fact. However, it is clear from the written 

order that Hon. Judge Michael W. Manners was supremely familiar with the 

requirements for entering final judgments on fewer than all parties in an action 

before the conclusion of the litigation under Rule 74.01(b).  

Hon. Judge Michael W. Manners efficiently and concisely provided the 

parties and any reviewing court with notice that he has made findings and has 

adopted specific motions for dismissal. Hon. Judge Michael W. Manners’ order 

specifies it is applicable only to the parties named as dismissed, excluding the 

defendants Robert J. Zollars and Lathrop & Gage LLC, and terminating the 

plaintiff’s action against the remainder of the parties. The court’s order expressly 

states “JUDGEMENT” and is captioned as such (lgl. file v. 4 at pg. 671) 

“DISMISSED WITH PREJUDICE”. See lgl. file v. 4  at pg. 672.  The judgment is 

final under Rule 74.01, the order is denominated "judgment" or "decree." City of 

St. Louis v. Hughes, 950 S.W.2d 850, 853 (Mo. banc 1997). This court has stated 

“…an order of the court must be denominated a "judgment" to be considered 

final.” (citing City of St. Louis) Davis v. Department of Social Services Div of 

Child Support, 15 S.W.3d 42 (Mo. App.W.D., 2000).  

Under the controlling precedent of the Western District court the ruling 

over the plaintiff’s claims against the dismissed parties is a final judgment 

terminating their judicial units: “Termination is effected by a final judgment on the 
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merits, a dismissal by the court with prejudice, or by abandonment of the action.” 

Arana v. Reed, 793 S.W.2d 224 at 226 (Mo. App.W.D., 1990).  

The trial court’s designation of a final judgment by expressly stating 

“JUDGEMENT” and “DISMISSED WITH PREJUDICE” was clearly established 

under controlling law and within Hon. Judge Michael Manners’ discretion as a 

determination he could only make if he had decided there was “no just reason for 

delay” under Rule 74.01(b). Under the Luecke dependency test so long as the 

remaining claims are not "dependent in any respect upon the outcome of or final 

disposition of" the judgment rendered, that judgment is final without need for the 

trial court to so designate.' Luecke v. Missouri Dep't of Conservation, 674 S.W.2d 

691, 692 (Mo.App.1984). 

The Hon. Judge Michael Manners’s order disposes of distinct "judicial 

unit[s]," defined as "the final judgment on a claim, and not a ruling on some of 

several issues arising out of the same transaction or occurrence which does not 

dispose of the claim." Penn-Am. Ins. Co. v. The Bar, Inc., 201 S.W.3d 91, 95 (Mo. 

App. 2006); See also Bell Scott, LLC v. Wood, Wood, & Wood Invs., Inc., 169 

S.W.3d 552, 554 (Mo. App. 2005) (stating that only a judgment disposing of a 

"judicial unit" can be certified for early appeal under Rule 74.01(b)) as the 

Western District court observed in Gash v. Lafayette County, No. WD 65589 at fn. 

3 (Mo. App. 2/6/2007). 
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The trial court in Wall USA, Inc. v. City of Ballwin, 82 S.W.3d 201 (Mo. 

App., 2001) was found to have abused its discretion by not complying with Rule 

74.01(b) because the court’s written order “did not label or title it a 

‘judgment.’"Id. and concerned less than a complete judicial unit or claim id. at pg. 

202 and did not differentiate between a finding against a separate party that was 

expressly stated to be a “judgment” Id. at pg. 203. The written order of Hon. Judge 

Michael W. Manners demonstrates the court’s knowledge of the requirements for 

validly finding “no just reason for delay” and clearly avoided the defects in Wall 

USA 82 S.W.3d 201. 

The order of judgment by Hon. Judge Michael W. Manners carefully 

separates the defendants’ motions by parties into discrete entries or units, despite 

the plaintiff’s repeated motions and best efforts to consolidate the adjudication of 

the dismissals. See lgl. file v. 2, pg. 304-307; v. 2 pg. 336; v. 2 pg. 347-348; v. 4 

pg. 577-583. 

In entering the judgments by units of claims, Hon. Judge Michael W. 

Manners clearly knew he was meeting the Missouri Supreme Court’s guidance on 

making a judgment final stating that "a judgment is final only when it disposes of 

a `distinct judicial unit.'" See Lumbermen Mutual Casualty v. Thornton, 36 S.W.3d 

398, 402 (Mo.App. 2000)., citing Gibson v. Brewer, 952 S.W.2d 239, 244 (Mo. 

banc 1997). The term "distinct judicial unit" means "the final judgment on a claim, 

and not a ruling on some of several issues arising out of the same transaction or 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8978



 7 

occurrence which does not dispose of the claim." Gibson v. Brewer, 952 S.W.2d 

239, 244 (Mo. banc 1997), quoting State ex rel. State Hwy. Comm'n. v. Smith, 303 

S.W.2d 120, 123 (Mo.1957). "It is `differing,' `separate,' `distinct' transactions or 

occurrences that permit a separately appealable judgment, not differing legal 

theories or issues presented for recovery on the same claim." Id. 

The Eastern District observed that where claims remain against a party, a 

separately appealable judgment has not been made: “Unlike the Gibson case, 

where the court dismissed all counts against one party, no party in the instant case 

has been entirely discharged from the litigation because the buyer's claim for 

damages, costs, and attorney's fees from the interpleaded funds remains pending in 

the trial court.” Bannister v. Pulaski Financial Corp., No. ED 90492 (Mo. App. 

6/17/2008).  

The Bannister court also stated: “For certification pursuant to Rule 

74.01(b), the trial court's decision must dispose of a minimum of one claim. Rule 

74.01(b); Comm. for Educ. Equal., 878 S.W.2d at 450; Columbia, 200 S.W.3d at 

550. A judgment that resolves fewer than all legal issues as to any single claim is 

not final despite the trial court's designation under Rule 74.01(b). Id.” Bannister, 

No. ED 90492 at pg. 1.  

The Western District court has recognized Rule 74.01(b) can be invoked by 

a trial court where multiple claims or parties are involved and one complete claim 

is fully adjudicated, Pen-Yan Inv., Inc. v. Boyd Kansas City, Inc. 952 S.W.2d 299, 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8979



 8 

308 (Mo. App. 1997) and in Jones v. Housing Authority of Kansas City, Case 

Number WD61700 (Mo. App. 11/4/2003). 

The Hon. Judge Michael W. Manners’ order demonstrates he knew he was 

extinguishing all claims against each dismissed party, meeting the requirements of 

Rule 74.01(b) and that his determination that there is no just reason for delay 

inherent in the “DISMISSED WITH PREJUDICE” designation under the above 

controlling Missouri Supreme Court cases Committee for Educational Equality, 

878 S.W.2d 446; Gibson 952 S.W.2d 239 and State Hwy. Comm'n 303 S.W.2d 

120 defining the completeness of the claims or judicial units dismissed could not 

be reversed by the Western District of Missouri Court of Appeals.  

The appellant does not support Hon. Judge Michael W. Manners’ decision 

to dispatch some of his claims against fewer than all the defendants into separately 

appealable judgments or the reason for which the appellant believes Hon. Judge 

Michael W. Manners did so. The plaintiff has worked to vindicate his legal right to 

enter the Missouri market for hospital supplies through a substantive trial on the 

issues for over six years in Kansas and Missouri federal courts.  

Consumers in the market and the State of Missouri itself (lgl. file v. 1 pg. 

19-23) have been injured by the lack of competition.  Judgments of dismissal with 

prejudice of fewer than all the parties before the end of the litigation have never 

been encountered by the plaintiff in federal courts and obviously confused the 

competent and experienced Missouri state law practitioner Peter F. Daniel of 

Lathrop & Gage L.C.  Clearly the appellant as a pro se plaintiff was supposed to 
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discover he could not appeal Hon. Judge Michael W. Manners’ order dismissing 

all claims against all parties except the defendant Lathrop & Gage, P.C. until after 

the trial more than a year and a half later in 2009. 

It is not however the plaintiff or Lathrop & Gage, P.C. that determines the 

disposition of the plaintiff’s claims. Hon. Judge Michael W. Manners as the trial 

court judge has the discretion to determine if some parties or claims are to enjoy a 

final judgment without delaying that resolution until the end of the litigation: “The 

circuit judge, in exercising that discretion, is granted broad latitude to act as a 

"dispatcher" of the case. Curtiss-Wright Corp. v. General Electric Co., 446 U.S. 1, 

8, 100 S.Ct. 1460, 1465, 64 L.Ed.2d 1 (1980).” Committee for Educational 

Equality v. State, 878 S.W.2d 446 at 453 (Mo., 1994). 

The beneficiaries of this scheme as it was designed are the defendants 

represented by Husch Blackwell Sanders LLP and Shughart Thomson & Kilroy, 

P.C. The doctrine of judicial estoppel prevents these defendants from contesting 

jurisdiction over this appeal on the issue of whether the trial court had properly 

determined Rule 74.01(b)’s  “no just reason for delay” requirement inherent in the 

“DISMISSED WITH PREJUDICE” judgment.  “Judicial estoppel applies to 

prevent litigants from taking a position in one judicial proceeding, thereby 

obtaining benefits from that position in that instance and later, in a second 

proceeding, taking a contrary position in order to obtain benefits from such a 

contrary position at that time." Besand v. Gibbar, 982 S.W.2d 808, 810 (Mo. App. 

E.D. 1998).  
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The parties represented by Husch Blackwell Sanders LLP and Shughart 

Thomson & Kilroy, P.C. are prohibited under the doctrine of judicial estoppel 

from asserting objections to the jurisdiction of the Western District court over this 

timely appeal because of the inexorably intertwined res judicata arguments 

through which their trial court dismissals were obtained.  

Husch Blackwell Sanders LLP and Shughart Thomson & Kilroy, P.C. 

argued that mere interim orders in Kansas District Court should warrant the 

application of res judicata in Hon. Judge Michael W. Manners’ court despite the 

requirement for a final judgment under Noll v. Noll, 286 S.W.2d 58, 60-61 

(Mo.App.1956); Restatement (Second) of Judgments § 13 (1982). 

If this court does not yet have jurisdiction over this appeal under Rule 

74.01(b) then the dismissal was in error because “res judicata principles will not 

apply to make the trial court's decision, as it now exists, preclusive of issues in 

future litigation.” Committee for Educational Equality v. State, 878 S.W.2d 446 at 

454 (Mo., 1994).  

This court has observed that judicial estoppel is not particularly limited in 

its application to protect the integrity of courts: 

 “New Hampshire v. Maine, 532 U.S. 742, 750 (2001) (noting that 

judicial estoppel is often invoked to "prohibit[] parties from deliberately 

changing positions according to the exigencies of the moment" and that 

"[t]he circumstances under which judicial estoppel may appropriately be 

invoked are probably not reducible to any general formulation of principle") 

(internal quotations omitted).” 
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Dick v. Children's Mercy Hospital, No. WD # 61616 at fn 5. (MO 

5/25/2004) (Mo, 2004). 

Husch Blackwell Sanders LLP; Shughart Thomson & Kilroy, P.C. and the 

Hon. Judge Michael W. Manners are correct in their common view of the law 

making the parties and claims dismissed independent judicial units. The 

defendants represented by Husch Blackwell Sanders LLP and Shughart Thomson 

& Kilroy, P.C. are parties, parties in interest or identified as co-conspirators in 

Sherman Act and 18 U.S.C. Section 1961, et seq. (“RICO”) based claims in the 

concurrent jurisdiction federal actions Medical Supply Chain, Inc. v. Novation, et 

al, KS Dist. Court case no:05-2299; Samuel Lipari v. US Bancorp, NA, et al, KS. 

Dist. Case No. 2:07-cv-02146-CM (formerly Samuel Lipari v. US Bancorp, NA, et 

al, 16
th
 Cir Mo. case no. 0616-CV32307); and Samuel Lipari v. General Electric 

et al. W. D. of MO. Case No. 07-0849-CV-W-FJG ( formerly Samuel Lipari v. 

General Electric et al. 16
th
 Cir. Mo. case no. 0616-CV-07421 and before that 

Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. case 

number 03-2324-CM) See Petition Appendix One Procedural History lgl. file v. 1, 

pg. 120-125.  

 The defense firms Husch Blackwell Sanders LLP and Shughart Thomson 

& Kilroy, P.C. and Hon. Judge Michael W. Manners (who also presided over the 

appellant’s other Missouri state actions) are aware of how the many parties and 

claims related to excluding entrants from the Missouri market for hospital supplies 
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can be divided into separate “distinct judicial units” as defined by Thornton, 36 

S.W.3d 398, 402. 

The en banc court in Committee for Educational Equality v. State, 878 

S.W.2d 446 (Mo., 1994) looked to federal cases dealing with F.R.C.P. 54(b), to 

define what is a separate claim or single unit of rights under Rule 74.01(b) which 

itself was adopted from 54(b). The Missouri Supreme Court stated that “Where a 

federal rule has been construed by the federal courts and our Court thereafter 

adopts a rule on the same subject using identical language, there is no principled 

way to ignore the federal cases. Committee for Ed. Id. S.W.2d at 451. 

 The Western District court also recognizes that “Section 416.141 provides 

that Missouri's antitrust provision ‘shall be construed in harmony with ruling 

judicial interpretations of comparable federal antitrust statutes.’ § 416.141.” North 

Kansas City Hosp. Bd. of Trustees v. St. Luke's Northland Hosp., 984 S.W.2d 113 

at 120 (Mo. App.W.D., 1998). The US Supreme Court determined the rule for the 

separatableness of parties and claims under the Sherman Antitrust Act in Lawlor v. 

National Screen Service Corp., 349 U.S. 322, 75 S.Ct. 865, 99 L.Ed. 1122 (1955) 

(cited by appellant lgl. file v. 4 at pg. 595) providing for the plainitiff’s right to not 

sue all antitrust co-conspirators in a single action; prior judgments cannot bar 

claims on subsequent conduct. See Lawlor, 349 U.S. at 329, 75 S.Ct. 865 and that 

under Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 91 S.Ct. 795, 

28 L.Ed.2d 77 (1971) (cited by appellant lgl. file v. 4 at pg. 593) the plaintiff has a 

right to bring antitrust and RICO claims (Bankers Trust, 859 F.2d at 1096) each 
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time a plaintiff suffers an injury caused by an illegal act of the defendants because 

a cause of action accrues to recover damages based on that injury.  

 Of course these rules are also clearly established under the controlling 

precedent of the State of Missouri and the Western District court in State ex rel. 

J.E. Dunn Const. Co. v. Fairness in Const. Bd. of City of Kansas City, 960 S.W.2d 

507 at 513 (Mo. App.W.D., 1997) See lgl. file v. 4  at pg. 593. 

It is not lost on the appellant what is happening here. The controlling law of 

this state and jurisdiction prevented the appellant’s claims from being dismissed 

for res judicata. See lgl. file v. 4  at pg. 593-604. Missouri trial courts are 

cautioned not to bypass the formal procedures to resolve a claim just because the 

public significance is immense: 

“It is unwise for courts to shortcut procedural requirements necessary to fully 

and fairly address the substantive issues in cases of great public significance, 

when those same procedures would be required without pause in cases of 

lesser magnitude.” 

 

 Committee for Educational Equality v. State, 878 S.W.2d 446 at  454 (Mo., 

1994). 

The defendants’ assertion of res judicata itself was a misrepresentation of 

the controlling Missouri law regarding the requirements for the finality of 

judgment element and the application of federal law for determining the finality of 

federal cases for claim and issue preclusion since the petition clearly address 

subsequent conduct by the defendants in new and distinct schemes to maintain a 

monopoly and to further monopolize Missouri’s market for hospital supplies. The 
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appellant defended his petition against dismissal on that basis by citing to 

controlling precedent of the Western District court Missouri Supreme Court in J.E. 

Dunn, 960 S.W.2d 507 and the US Supreme Court in Lawlor, 349 U.S. at 329 and 

Hazeltine Research, Inc., 401 U.S. 321 Supra. 

A strong public policy exists behind the Missouri state legislature’s creation 

of a statutory provision in Rule 74.01(b) that permits parties and claims to be 

dismissed or to seek a review through appeal before the resolution of an entire 

litigation. The plaintiff is in his sixth year. The defendants’ dismissals may be 

found to be valid upon review and they would thereby be released from liability. 

However, if the court’s dismissals are not yet ripe for review, the judgment will be 

subject to modification, and because the appellant has done all within his power to 

seek appellate review, res judicata principles will not apply to make the trial 

court's decision, as it now exists, preclusive of issues in future litigation.” 

Committee for Educational Equality v. State, 878 S.W.2d 446 at 454 (Mo., 1994). 

The defendants’ law firms Husch Blackwell Sanders LLP and Shughart 

Thomson & Kilroy, P.C. obtained the interim decisions they sought to assert in the 

Hon. Judge Michael W. Manners’ court through the fraud of arguing the 

appellant’s complaints did not state the elements of a claim when the complaints 

clearly states the elements from the controlling precedents of the jurisdictions in 

the same order the guiding appellate decisions recited the elements and with 

supporting averments of material facts. The appellant’s petition before Hon. Judge 

Michael W. Manners clearly was written to the same standard. See lgl. file v. 1 pg. 
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103-118.  The judge could readily discern from the face of the pleadings of the 

motions to dismiss that the defense firms Husch Blackwell Sanders LLP and 

Shughart Thomson & Kilroy, P.C. were seeking that he make a similarly 

erroneous ruling. The Hon. Judge Michael W. Manners has avoided making a 

clearly erroneous ruling on its face like the appellant has suffered in the federal 

courts by not stating in writing his reasons for granting the defendants’ dismissals. 

“ ‘When a court does not explain its decision, an appellate court should be 

skeptical.’ Horn v. Transcon Lines, Inc., 898 F.2d 589, 592 (7th Cir.1990).” 

Columbia Mut. Ins. Co. v. Epstein, 200 S.W.3d 547 at 550 (Mo. App., 2006) 

The plaintiff/appellant can certainly empathize with the Hon. Judge 

Michael W. Manners who as a former plaintiff’s attorney could readily see the 

score. The defendants are among the richest and most powerful parties someone 

could sue in this state and working with the most powerful officials in Missouri 

and Kansas. See lgl. file v. 1 pg. 46-56. The conduct both in monopolizing the 

market and in protecting that market had support at the highest levels of the state 

and federal government. See lgl. file v. 1 pg. 29-37. The plaintiff had clearly 

experienced outcomes in every other venue that defied all rules and yet appellate 

courts would avoid reviewing the decisions.  

The Hon. Judge Michael W. Manners had to weigh the prospects of a pro 

se plaintiff in the most complicated of litigation that would tie up and choke off 

the ability of Division 2 of the 16th Circuit to adjudicate the matters of the 

community. From the facts of the petition, no Missouri attorney can represent the 
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appellant without being destroyed financially and personally (probably even 

disbarred if they are ethical and follow the rules and law if not directly by the State 

of Missouri then by the State of Kansas on a separate pretext then destroyed 

professionally here). See lgl. file v. 1 pg. 75-92.  

The Hon. Judge Michael W. Manners from his unique vantage point as trial 

judge over matters that are extra-judicial to the appellants’ cases could also see 

that the Attorney General for the State of Missouri was in practical terms 

powerless to enforce the antitrust law against the defendants when even a less 

ambitious vindication of Missouri state sunshine statutes to produce the Insure 

Missouri noncompetitive bidding documents ( see ¶¶ 250-265 lgl. file v. 1 pg. 42-

46; only a microcosm of the discovery the plaintiff would pursue) was taxing the 

most competent attorneys in the action State Of Mo ex rel v. Matthew R Blunt et 

al. 19
th
 Cir. Case no. 08AC-CC00370. The Hon. Judge Michael W. Manners could 

see Scott Eckersley the government attorney that was an inside witness to the 

unlawful destruction of email evidence (lgl. file v. 1 pg. 42-46) sought by the 

Associated Press was in fact nearly destroyed professionally and financially by the 

holders of that evidence, being subjected to an attorney discipline complaint for 

acting ethically (like the appellant’s initial attorney) and fired from his 

government job on a pretext. Scott Eckersley v Matthew Roy Blunt et al 16th Cir. 

Case no. 0816-CV00118 also presided over by the Hon. Judge Michael W. 

Manners. 
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And in the appellant’s related litigation this court over the underlying 

action against the defendants’ General Electric co-conspirators also represented by 

Husch Blackwell Sanders LLP , Ex Rel Samuel Lipari, v. Michael Manners WD of 

Mo. Case no. 68703  the Western District Court of Appeals clearly was unwilling 

to require the Hon. Judge Michael W. Manners to order that the appellant receive 

any discovery from disclosures or motions to compel despite clearly frivolous 

blanket assertions by Husch Blackwell Sanders LLP that all documents in the 

possession of the defendants were irrelevant and therefore undiscoverable.  

The Western District Court of Appeals docketed the mandamus on 

8/13/2007 and disposed of the appellant’s grave concerns the same day without a 

written explanation. Ultimately when the material misrepresentations to the court 

by Husch Blackwell Sanders LLP’s attorneys were repeated and documented, the 

Hon. Judge Michael W. Manners permitted amendment of the claims to include 

violations of 18 USC §§ 1961 et seq. over the conduct resulting in Husch 

Blackwell Sanders LLP removing the action to federal court.  

Maybe with the wisdom of Solomon, the Hon. Judge Michael W. Manners 

reduced another decade of litigation that would have taxed the judicial resources 

of this state into a trial by High Card Draw.  Instead of a trial determining the 

merits of the plaintiff’s claims on substantive issues through the normal procedure 

of discovery followed by dispositive motions and maybe a jury trial, the court 

elected to give the pro se appellant one small chance to make the appellate review 
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jurisdictional deadline by knowing to file a timely notice of appeal even though 

the case was not over.  

In this one small ghost of a chance to save the appellant’s life’s work of 

trying to lower healthcare costs and his colorable claims with obvious merit, the 

appellant with no knowledge of Missouri State appeals, deadlines or the change in 

Missouri State law governing appeals from less than a complete resolution of all 

claims against all parties was forced by the Hon. Judge Michael W. Manners to 

pick a card. By sheer chance, the plaintiff picked the Ace of Spades by filing his 

Notice of Appeal on 8/13/2008, not at the conclusion of his litigation against the 

remaining party Lathrop & Gage L.C. in 2009. The plaintiff can’t help it if he’s 

lucky. 

 

Respectively submitted, 

 

    S/Samuel K. Lipari 

____________________ 

Samuel K. Lipari  

    Pro se 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a true and accurate copy of the foregoing 

instrument was forwarded this 3rd day of September, 2008, by first class mail 

postage prepaid to: 

 

John K. Power, Esq. Husch Blackwell Sanders LLP, 1200 Main Street, Suite 2300  

Kansas City , MO 64105  

 

Jay E. Heidrick, Shughart Thomson & Kilroy, P.C. 32 Corporate Woods, Suite 

1100 , 9225 Indian Creek Parkway Overland Park, Kansas  66210  

 

William G. Beck, Peter F. Daniel, J. Alison Auxter, Lathrop & Gage LC, 2345 

Grand Boulevard, Suite 2800, Kansas City, MO 64108 

 

 

 

     

S/Samuel K. Lipari 

____________________ 

Samuel K. Lipari  

297 NE Bayview  

Lee's Summit, MO 64064 

816-365-1306 

saml@medicalsupplychain.com 

Pro se 
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saml@medicalsupplychain.com 
 

                                                
1
 Two parties in the trial court action, ROBERT J. ZOLLARS and LATHROP & GAGE L.C. have not 

been dismissed and are not party to this appeal. 
 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8992



________________________________________________________________________ 

 

LEGAL FILE OF THE TRIAL RECORD 

Volume 1 pages 1-159 

_____________________________________________________________ 

Date Document and Title               page      Page  

 

1. 02/25/2008 FORM 4 PETITION FILED IN CIRCUIT 

COURT  

LIPARI, SAMUEL K ..................................................................................... 1 

 

APPENDIX A PETITION.......................................................................... 120 

APPENDIX B PETITION.......................................................................... 126 

APPENDIX C PETITION.......................................................................... 128 

APPENDIX D PETITION.......................................................................... 134 
________________________________________________________________________ 

 

LEGAL FILE OF THE TRIAL RECORD  

Volume 2 pages 160-353 

_____________________________________________________________ 

 

APPENDIX E PETITION .......................................................................... 160 

 

2. 02/26/2008 NOTICE OF CASE MANAGEMENT 

CONFERENCE FOR CIVIL CASE ON MAY 27, 2008 AT 

8:30 AM IN DIV 2 ..................................................................................... 226 

 

3. 04/30/2008 MOTION FOR EXTENSION OF TIME IN 

WHICH TO ANSER OR OTHERWISE PLEAD 

GRUNDHOFER, JERRY A ...................................................................... 229  

 

4. 05/02/2008 CURT NONOMAQUE AND ROBERT BAKER 

'S MOTION TO DISMISS PLAINTIFFS PETITON FOR LACK 

OF PERSONAL NONOMAQUE CURT JURISDICTION AND 

FOR FAILURE TO STATE A CLAIM ..................................................... 233 

 

5. 05/02/2008 MOTION TO DISMISS FOR FAILURE TO 

STATE A CLAIM NOVATION LLC ....................................................... 241 

 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8993



6. 05/02/2008 SUGGESTIONS IN SUPPORT OF 

DEFENDANTS MOTION TO DISMISS FOR FAILURE TO 

STATE A CLAIM ...................................................................................... 245 

 

7. 05/02/2008 SUGGESTIONS IN SUPPORT OF CURT 

NONOMAQUE AN ROBERT BAKER'S MOTION TO 

DISMISS PLAINTIFFS PETITION FOR LACK OF PERSONAL 

JURISDICTION AND FOR FAILURE TO STATE A CLAIIM 

NONOMAQUE, CURT ............................................................................. 265 

 

8. 05/05/2008 ORDER GRANTED: DEFENDANTS, JERRY 

GRUNDHOFER, RICHARD DAVIS AND ANDREW 

CECERE'S MOTION FOR EXTENSION OF TIME, FILED 

APRIL 30, 2008.......................................................................................... 273 

 

9. 05/07/2008 SUPPLEMENTA EXHIBITS TO CURT 

NONOMAQUE AND ROBERT BAKERS MOTION TO 

DISMISS PLAINTIFFS PETITION FOR LACK OF PERSONAL 

JURISDICTION AND FOR FAILURE TO STATE A CLAIM 

NONOMAQUE, CURT ............................................................................. 274 

 

10. 05/09/2008 ANSWER TO PLAINTIFFS PETITION 

LATHROP AND GAGE LC...................................................................... 282 

 

11. 05/09/2008 MOTION FOR EXTENSION OF TIME IN 

WHICH TO ANSWER DEFENDANTS MOTIONS FOR 

DISMISSALS LIPARI, SAMUEL K......................................................... 304 

 

12. 05/13/2008 MOTION FOR EXTENSION OF TIME IN 

WHICH TO ANSWER OR OTHERWISE PLEAD SHUGART 

THOMSON AND KILROY PC................................................................. 308 

 

13. 05/13/2008 MOTION TO REQUIRE DEFENDANT 

LATHROP & GAGE, L.C. TO MAKE A MORE DEFINITE 

ANSWER UNDER RULE 55.27(D).......................................................... 310 

 

14. 05/13/2008 MOTION TO STRIKE DEFENDANT 

LATHROP & GAGE, L.C.'S SECOND THROUGH 

NINETEENTH AFFIRMATIVE DEFENSES UNDER RULE 

55.08 ........................................................................................................... 313 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8994



15. 05/15/2008 SUGGESTIONS IN SUPPORT OF MOTION TO 

DISMISS PETITION FOR FAILURES TO STATE A CLAIM 

HUSCH BLACKWELL SANDERS LLP.................................................. 318 

 

16. 05/15/2008 MOTION TO DISMISS PETITION FOR 

FAILURE TO STATE A CLAIM HUSCH BLACKWELL 

SANDERS LLP.......................................................................................... 332 

 

17. 05/16/2008 MOTION FOR EXTENSION OF TIME TO 

RESPOND TO PLAINTIFFS AMENDED GHX LLC ............................. 334 

 

18. 05/19/2008 ORDER GRANTED: DEFENDANT, 

SHUGHART, THOMSON & KILROY'S MOTION FOR 

EXTENSION OF TIME, FILED MAY 13, 2008 THE COURT 

ALSO TAKES UP PLAINTIFFS MOTION FOR EXTENSION 

OF TIME IN WHICH TO ANSWER DEFENDANTS MOTIONS 

FOR DISMISSAL, FILED MAY 9, 2008. THE COURT 

GRANTS IN PART THE MOTION. THE COURT GRANTS 

THE MOTION INSOFAR AS IT REQUESTS ADDITIONAL 

TIME, HOWEVER, PLAINTIFF IS ORDERED TO RESPOND 

TO DEFENDANTS MOTIONS TO DISMISS WITHIN 30 

DAYS FROM THE DATE OF THIS ORDER .......................................... 336 

 

19. 05/27/2008 RESPONSE TO PLAINTIFFS MOTION TO 

REQUIRE DEFENDANT TO MAKE A MORE DEFINITE 

ANSWER UNDER RULE 55.27 (D) LATHROP AND GAGE 

LC ............................................................................................................... 337 

 

20. 05/27/2008 RESPONSE TO PLAINTIFFS MOTION TO 

STRIKE SECOND THROUGH NINETEENTH AFFIRMATIVE 

DEFENSES UNDER RULE 55.08 ............................................................ 342 

 

21. 05/29/2008 SECOND MOTION FOR EXTENSION OF 

TIME  

LIPARI, SAMUEL K ................................................................................. 347 

 

22. 05/29/2008 ORDER COURT DENIES PLT'S MOT TO 

STRIKE - COURT DENIES PLT'S MOT FOR MORE 

DEFINITE STATEMENT ......................................................................... 349 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8995



23. 05/29/2008 ORDER MOTION DENIED LP MOTION TO 

REQUIRE DEFENDANT LATHROP & GAGE, L.C. TO MAKE 

A MORE DEFINITE ANSWER UNDER RULE 55.27(D) ...................... 350 

 

24. 05/29/2008 ORDER MOTION DENIED LP MOTION TO 

STRIKE DEFENDANT LATHROP & GAGE, L.C.'S SECOND 

THROUGH NINETEENTH AFFIRMATIVE DEFENSES 

UNDER RULE 55.08 ................................................................................. 351 

 

25. 06/05/2008 SECOND MOTION FOR EXTENSION OF 

TIME TO RESPOND TO PLAINTIFFS AMENDED 

COMPLAINT GHX LLC........................................................................... 352 
________________________________________________________________________ 

 

LEGAL FILE OF THE TRIAL RECORD  

Volume 3 pages 354-554 

_____________________________________________________________ 

 

26. 06/05/2008 MOTION TO DISMISS AND SUGGESTIONS 

IN SUPPORT THE PIPER JAFFRAY COMPANIES .............................. 354 

 

27. 6/12/2008 SUGGESTIONS IN OPPOSITION TO LIMITED 

APPEARANCE LIPARI, SAMUEL K...................................................... 363 

 

28. 06/12/2008 NOTICE OF UNAVAILABILITY OF THE 

PLAINTIFF  

LIPARI, SAMUEL K ................................................................................. 366 

 

29. 06/13/2008 MOTION TO DISMISS PLAINTIFFS PETITION 

FOR FAILURE TO STATE A CLAIM GHX LLC................................... 367 

 

30. 06/13/2008 SUGGESTIONS IN SUPPORT OF MOTION TO 

DISMISS PETITION FOR FAILURE TO STATE A CLAIM 

GHX LLC ................................................................................................... 370 

 

31. 06/13/2008 JERRY GRUNDHOFFER, RICHARD DAVIS 

AND ANDREW CECERE'S MOTION TO DISMISS 

GRUNDHOFER, JERRY A....................................................................... 385 

 

 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8996



32. 06/13/2008 MOTION TO DISMISS SHUGART THOMSON  

AND KILROY PC...................................................................................... 388 

 

33. 06/13/2008 JERRY GRUNDHOFER, RICHARD DAVIS 

AND ANDREW CECERE'S SUGGESTIONS IN SUPPORT OF 

MOTION TO DISMISS GRUNDHOFER, JERRY A............................... 411 

 

33. EXHIBIT A .......................................................................................... 438 

33. EXHIBIT B........................................................................................... 457 

33. EXHIBIT C........................................................................................... 459 

33. EXHIBIT D .......................................................................................... 466 

33. EXHINIT E........................................................................................... 470 

33. EXHIBIT F ........................................................................................... 475 

 

34. 06/13/2008 SUGGESTIONS IN SUPPORT OF MOTION TO 

DISMISS SHUGART THOMSON AND KILROY PC ............................ 483 

 

34. EXHIBIT A .......................................................................................... 506 

34. EXHIBIT B........................................................................................... 525 

34. EXHIBIT C........................................................................................... 527 

34. EXHIBIT D .......................................................................................... 548 
________________________________________________________________________ 

 

LEGAL FILE OF THE TRIAL RECORD  

Volume 4 pages 555-681 

_____________________________________________________________ 

 

34. EXHIBIT E........................................................................................... 555 

34. EXHIBIT F ........................................................................................... 559 

34. EXHIBIT G .......................................................................................... 564 

 

35. 06/16/2008 REPLY IN SUPPORT OF THEIR MOTION TO 

DISMISS THE PIPER JAFFRAY COMPANIES ..................................... 571 

 

36. 06/30/2008 ORDER GRANTED: PLAINTIFFS MOTION 

FOR EXTENSION OF TIME IN WHICH TO ANSWER 

DEFENDANTS MOTIONS FOR DISMISSAL, FILED MAY 29, 

2008 ............................................................................................................ 577 

 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8997



37. 07/07/2008 MOTION FOR EXTENSION OR 

RECONSIDERATION LIPARI, SAMUEL K .......................................... 578 

 

37. EXHIBIT A .......................................................................................... 582 

 

38. 07/22/2008 ORDER GRANTED: PLAINTIFFS MOTION 

FOR EXTENSION OF TIME IN WHICH TO ANSWER 

DEFENDANTS MOTIONS FOR DISMISSAL, FILED JULY 7, 

2008 ............................................................................................................ 583 

 

39. 07/25/2008 MOTION AND SUGGESTIONS TO DISMISS 

PLAINTIFFS PETITION FOR FAILURE TO STATE A CLAIM 

NEOFORMA INC...................................................................................... 584 

 

40. 08/04/2008 SUGGESTION IN OPPOSITION TO 

DEFENDANTS MOTIONS TO DISMISS LIPARI, SAMUEL K ........... 587 

 

40. EXHIBIT 1 COX PRESS RELEASE .................................................. 605 

40. EXHIBIT 2 SUGGESTION OPPOSING SCHLOZMAN................... 611  

40. EXHIBIT 3 TODD GRAVES PRESS RELEASE............................... 631  

40. EXHIBIT 4 ALBERTO GONZALES PRESS RELEASE .................. 633  

40. EXHIBIT 5 SHOW CAUSE ORDER.................................................. 635 

40. EXHIBIT 6 ORDER GE MOTION TO DISMISS .............................. 636  

40. EXHIBIT 7 ORDER CASE NO. 07-CV-02146-CM-DJW ................. 637  

40. EXHIBIT 8 AFFIDAVIT OF PLAINTIFF .......................................... 643  

40. EXHIBIT 8-1 AFFIDAVIT ATTACHMENTS 1 ................................ 645  

40. EXHIBIT 8-2 AFFIDAVIT ATTACHMENTS 2 ................................ 665  

 

41. 08/08/2008 JUDGMENT OF PARTIAL DISMISSAL 

GRANTED ................................................................................................. 671 

 

42. 08/13/2008 NOTICE OF APPEAL LIPARI, SAMUEL K.................. 673 

 

42. EXHIBIT 1 10
TH

 CIRCUIT APPEAL ORDER ................................... 675 

 

43. 08/21/2008 LETTER FROM LATHROP & GAGE 

NOTICE TO TERENCE LORD ................................................................ 678 

 

44. 08/27/2008 MISSOURI COURT OF APPEALS 

APPELLANT SUGGESTION REQUEST ................................................ 679 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8998



45. 08/27/2008 LETTER FROM LATHROP & GAGE - 

VOLUNTARY DISMISSAL ..................................................................... 680 

 

 

 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  8999



IN THE STATE OF MISSOURI 

WESTERN DISTRICT COURT OF APPEALS 

AT KANSAS CITY, MISSOURI 
 

______________________________________________________________________ 

 

Case No. WD70001 (16
th

 Cir. Case No. 0816-04217) 

______________________________________________________________________ 

 

SAMUEL K. LIPARI 

Appellant 

 

vs. 

 

NOVATION, LLC ; NEOFORMA, INC; GHX, LLC; VOLUNTEER 

HOSPITAL ASSOCIATION; VHA MID-AMERICA, LLC; CURT 

NONOMAQUE; THOMAS F. SPINDLER; ROBERT H. BEZANSON; 

GARY DUNCAN; MAYNARD OLIVERIUS; SANDRA VAN TREASE; 

CHARLES V. ROBB; MICHEAL TERRY; UNIVERSITY 

HEALTHSYSTEM CONSORTIUM; ROBERT J. BAKER; JERRY A. 

GRUNDHOFER; RICHARD K. DAVIS; ANDREW CECERE; COX 

HEALTH CARE SERVICES OF THE OZARKS, INC.; SAINT LUKE'S 

HEALTH SYSTEM, INC.; STORMONT-VAIL HEALTHCARE, INC.; 

SHUGHART THOMSON & KILROY, P.C.; HUSCH BLACKWELL 

SANDERS LLP
1
 

 

________________________________________________________________________ 

 

LEGAL FILE OF THE TRIAL RECORD 

Volume 1 pages 1-159 

_____________________________________________________________ 

 

Prepared by   Samuel K. Lipari 

Pro se Plaintiff 

297 NE Bayview 

Lee's Summit, MO 64064 

816-365-1306  

                                                
1
 Two parties in the trial court action, ROBERT J. ZOLLARS and LATHROP & GAGE L.C. have not 

been dismissed and are not party to this appeal. 
 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9000



saml@medicalsupplychain.com 
 

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9001



Petition Cover Page 

Party Service address Contact Information 

IN THE STATE OF MISSOURI 

JACKSON COUNTY SIXTEENTH CIRCUIT COURT 

AT INDEPENDENCE, MISSOURI 

 

SAMUEL K. LIPARI       ) 

 (Assignee of Dissolved       ) 

 Medical Supply Chain, Inc.)     ) 

Plaintiff       )  

        ) 

vs.       ) 

        ) 

NOVATION, LLC      ) Case No. 

NEOFORMA, INC.      ) 

GHX, LLC       )  

ROBERT J. ZOLLARS      ) 

VOLUNTEER HOSPITAL ASSOCIATION   ) 

VHA MID-AMERICA, LLC     ) 

CURT NONOMAQUE      ) 

THOMAS F. SPINDLER      ) Missouri Antitrust, 

ROBERT H. BEZANSON      ) Fraud, 

GARY DUNCAN      ) Tortious Interference, 

MAYNARD OLIVERIUS      ) Prima Facie Tort 

SANDRA VAN TREASE      ) 

CHARLES V. ROBB      )   

MICHEAL TERRY      ) 

UNIVERSITY HEALTHSYSTEM CONSORTIUM    )  

ROBERT J. BAKER      ) Jury Trial  Demanded 

JERRY A. GRUNDHOFER     ) 

RICHARD K. DAVIS      ) 

ANDREW CECERE      ) 

THE PIPER JAFFRAY COMPANIES    ) 

ANDREW S. DUFF      ) 

COX HEALTH CARE SERVICES OF THE OZARKS, INC.  ) 

SAINT LUKE'S HEALTH SYSTEM, INC.    ) 

STORMONT-VAIL HEALTHCARE, INC.    ) 

SHUGHART THOMSON & KILROY, P.C.    ) 

HUSCH BLACKWELL SANDERS LLP    ) 

LATHROP & GAGE L.C.      ) 

Defendants.      ) 

 

PETITION 

 

 Pursuant to 16
th

 Circuit Court of Jackson County Missouri local rule 3.2, the plaintiff lists the 

names address and contact information if known for the parties and registered agents for service of process 

by the Jackson County Sheriff: 

Parties 

 

Plaintiff : 

 

Samuel K. Lipari, 297 NE. Bayview, Lee’s Summit, MO 64064 816-365-1306 

saml@medicalsupplychain.com 

 

Defendants: 

Lipari vs. Novation
001

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9002



Petition Cover Page 

Party Service address Contact Information 

 

Novation LLC. (“Novation”) 125 East John Carpenter Frwy Suite 1400 Irving, TX 75062. 972- 

581-552  kgoldste@novationco.com 

 

Neoforma Inc. (Neoforma), 3061 Zanker Road, San Jose, California 95134. 

 

GHX, LLC, 1315 W. Century Drive, Louisville CO 80027 720-887-7000  kconway@ghx.com  

 

Robert J. Zollars, 525 Race Street, San Jose, CA 95126 408-882-5100 

 

Volunteer Hospital Association of America, Inc. (VHA), 220 E. Las Colinas Blvd., Irving, TX 75039. 

 

VHA Mid-America, LLC, c/o The Corporation Company, Inc., 515 South Kansas Avenue , Topeka, KS 

66603 

 

Curt Nonomaque, President and CEO, VHA Inc., 220 E. Las Colinas Blvd., Irving, TX 75039. 

 

Thomas F. Spindler, Area Senior Vice President, VHA Mid-America LLC, 8500 West 110th Street - Suite 

118, Overland Park, KS 66210 913-319-6220  tspindle@vha.com 

 

Robert H. Bezanson, President & CEO CoxHealth, 1423 North Jefferson, Springfield, MO 65802 417-

269-6107  robert.bezanson@coxhealth.com 

 

Gary Duncan, President & CEO (Chair) Freeman Health System,1102 West 32nd Street Joplin, MO 64804-

3599  417-347-6602   gdduncan@freemanhealth.com 

 

Charles V. Robb SVP/CFO., Saint Luke's Health System, 10920 Elm Avenue, Kansas City, MO 64134 

816-932-2206   crobb@saint-lukes.org 

 

Sandra Van Trease, Group President, BJC HealthCare, 4444 Forest Park Avenue, St. Louis, MO 63108 

314-286-2111  svantrease@bjc.org 

 

Micheal Terry, President/Chief Executive Officer, Salina Regional Health Center, 400 South Santa Fe 

(67401), PO Box 5080 Salina, KS 67402-5080  785-452-7144  mterry@srhc.com 

 

University Healthsystem Consortium (UHC) is a company headquartered at 2001 Spring Road, Suite 700  

Oak Brook, Illinois 60523-1890. 

 

Robert J. Baker, President and CEO of UHC, 2001 Spring Road, Suite 700 Oak Brook, Illinois 60523. 

 

Jerry A. Grundhofer, Chairman of US Bancorp, Inc., 800 Nicollet Mall, Minneapolis, MN 55402. 

 

Richard K. Davis, President and CEO of US Bancorp, Inc., 800 Nicollet Mall, Minneapolis, MN 55402. 

 

Andrew Cecere, Chief Financial Officer of US Bancorp, Inc., 800 Nicollet Mall, Minneapolis, MN 55402. 

 

The Piper Jaffray Companies (“Piper”), 800 Nicollet Mall, Suite 800, Minneapolis, MN 55402 

 

Andrew S. Duff, CEO of Piper Jaffray, 800 Nicollet Mall, Suite 800, Minneapolis, MN 55402. 

 

Cox Health Care Services Of The Ozarks, Inc., c/o Registered Agent Robert H. Bezanson, 1423 N. 

Jefferson Avenue, Springfield MO 65802 

 

Saint Luke's Health System, Inc., 10920 Elm Avenue, Kansas City, MO 64134 

      

Lipari vs. Novation
002

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9003



Petition Cover Page 

Party Service address Contact Information 

Stormont-Vail Healthcare, Inc., 1500 Southwest Tenth Avenue, Topeka, KS 66604; c/o  Michael Lummis, 

Registered Agent Office:   1500 Southwest Tenth Avenue , Topeka, KS 66604 

 

Shughart Thomson & Kilroy, P.C. (“Shughart”) c/o STK Registered Agent, Inc., 120 W 12th ST Ste 1800, 

Kansas City MO 64105 

 

Husch Blackwell Sanders LLP  (“Husch Blackwell”) c/o C T Corporation System, 120 South Central 

Avenue, Clayton, MO 63105 

 

Lathrop & Gage L.C. c/o  Registered Agent Ltd., 2345 Grand #2500, Kansas City, MO 64108 

 

 

Lipari vs. Novation
003

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9004



Table of Contents i 

TABLE OF CONTENTS 

 

 

Cover Page          i 

Party Service Addresses and contact info       i 

I. Introduction          1  

II. Averments          2 

A. Jurisdiction          2 

1. Subject Matter Jurisdiction        2 

2. Personal Jurisdiction         2 

3. Venue          2 

4. Timeliness           3 

5. Procedural History         4 

6. Table of Prior and Related Cases        4 

7. Governing Law         4 

B. Statement of Facts         4 

1. Parties          4 

a. Plaintiff          5 

b. Defendants          5 

2. The Relative Markets         6 

a. The Nationwide Hospital Supply Market       7 

b. The Nationwide e-commerce Hospital Supply Market     7  

c. The Upstream Healthcare technology Company Capitalization Nationwide Market  7 

3. Anticompetitive Activity in the Subject Relevant Markets     7 

a. The Harm To Buyers In The Market       8 

i. The Harm to Hospitals         8 

ii. The Harm To Healthcare Services Consumers      9 

iii. Loss of Healthcare Insurance        10 

iv. The Injury To Healthcare Insurance Plans      11 

      

Lipari vs. Novation
004

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9005



Table of Contents ii 

v. The Loss Of Life From Decreased Access To Healthcare     11 

b. The Harm to Medical Supply        12 

c. The Need For Private Antitrust Enforcement      13 

i. The Limited Resources Of The US Department Of Justice      13 

(A) FTC Chairwoman Deborah Platt Majoras      13 

(B) F.B.I. Director Robert Mueller        13 

ii. How the Defendants’ Cartel Avoided Federal Prosecution in Texas    14 

(A) The deaths of two Assistant US Attorneys      14 

(1) AUSA Thelma Louise Quince Colbert       15  

(2) AUSA Shannon K. Ross        15 

(B) Second US Attorney Death in Novation Medicare Fraud Case    16 

(C) The termination of three more experienced Assistant US Attorneys    17 

iii. Discovery that the Hospital Supply Cartel Protection Reached To Kansas City  18 

(A) Medical Supply Chain press release dated April 9, 2007     18 

(B) Special Counsel Scott J. Bloch        20 

iv. The Attempt to Interfere With CoxHealth Investigation     20 

(A) Senator Kit Bond         21 

(B) Appointment of USA Bradley J. Schlozman      21 

(C) Appointment of USA John Wood       21 

v. Hospital Cartel Stops the Federal Grand Jury Over VHA Defendant’s Medicare Fraud  22 

(A) USA Todd Graves         22 

(B) USA Carol Lam         22 

(C) Defendant Robert H. Bezanson        22 

vi. Federal Grand Jury Investigation of Defendant Bezanson’s Hospital For Medicare Fraud 23 

(A) CoxHealth          23 

vii. Karl Rove Saw Removing US Attorney Todd Graves As Protecting Novation, LLC and VHA 25 

(A) Governor Matt Blunt         25 

(B) Lathrop & Gage LC         25 

Lipari vs. Novation
005

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9006



Table of Contents iii 

(C) Mark F. "Thor" Hearne        25 

viii. Fallout from MSC April 9th Press Release Revealing Todd Graves was the Ninth US Attorney26  

(A) Lathrop & Gage LC         26 

(B) Uninsurable Risk of Husch & Eppenberger LLC      26 

ix. $450 Million Dollar Medical Supply Lawsuit Returned to Missouri State Court  27 

(A) Husch Blackwell Sanders LLP        28 

(B) Kansas City Business Journal        28 

x. The Defendants’ Need To Change Their Revenue Model     29 

(A) Loss of Preferential Medicare Reimbursement through Blue Cross Blue Shield Of Kansas, Inc 29 

(B) USA Eric F. Melgren         29 

(C) Insure-Missouri         30 

xi. Phase I of the Plan To Eliminate Missouri Medicaid And Effective Cost Auditing  31 

xii. Destroying Evidence in Covering Up Missouri Governor Matt Blunt’s Work With the Cartel 33 

xiii. The Defendants Scheme To Fraudulently Obtain Federal Cancer Research Funds  35 

(A) Irvine O. Hockaday Jr.         35 

(B) Kansas City Area Life Sciences Institute, Inc.      36 

(C) KU Medical School         36 

(D) KU Hospital CEO Irene Cumming       37 

xiv. Novation LLC Plan To Launder Federal Cancer Research Funds Replacing Neoforma 38 

(A) Novation LLC, VHA, VHA Mid-America, LLC      38 

(B) Saint Luke’s          38 

(C) USA Todd Graves Revealed to be Ninth US Attorney Wrongly Fired   39 

(D) Kansas State Legislature        39 

(E) Governor Kathleen Sebelius        39 

(F) Kansas Attorney General Paul Morrison       40 

(G) KS Department of Revenue Secretary Joan Wagnon     40 

(H) K.B.I. Director Robert “Bob” E. Blecha       41 

xv. AG Paul Morrison’s Interference in Petitioner’s Antitrust Case To Protect Cancer Funds 41 

Lipari vs. Novation
006

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9007



Table of Contents iv 

(A) Kansas Highway Patrol Superintendent Colonel William Seck    41 

(B) KU Chancellor Robert Hemenway       42 

xvi. Kansas Officials’ Interference In Petitioner’s Antitrust Case For Defendants’ Cancer Scheme 42 

xvii. The Clean Up of the Failed Scheme to Divert Federal Cancer Research Funds  43 

(A) President George W. Bush’s Return Visit      44 

(B) Irvine O. Hockaday Jr.         44 

(C) Representative Samuel B. 'Sam' Graves       44 

4. The Hospital Group Purchasing Enterprise To Artificially Inflate Prices    45 

a. The defendants’ hospital group purchasing enterprise     49 

5. The Origin of Technology That Made GPO’s Obsolete And Eliminated Two Distribution Levels55 

6. The Defendants Foreclosure of Competition In The Market For Hospital Supplies Through Exclusionary 

Contracts and Loyalty Agreements That Have The Same Exclusionary Effect.   58  

 

7. The Monopolization Of The Hospital Supply Industry By The Defendants In Conspiracies And 

Combinations With Premier, GHX, LLC and Their Predecessor Corporations   67 

 

a. US Bancorp's current President and CEO, Richard K. Davis     75 

 

8. Defendants’ Tortious Interference with the Petitioner’s Business Relations   76 

 

a. Tortious Interference with Business Relationsby Defendants Lathrop & Gage L.C.  77 

 

b. Tortious Interference with Business Relations by Defendants Husch Blackwell Sanders LLP 79 

 

i. Interference with Business Relationship with Bret D. Landrith    80 

 

ii. Interference with Business Relationship with David Sperry     80 

 

iii.Interference with Business Relationship with James C. Wirken and the Wirken Group  81 

 

c. Tortious Interference with Business Relations by Defendants Jerry Grundhofer, Richard K. Davis, Husch 

Blackwell Sanders LLP, Shughart Thomson & Kilroy PC     82 

 

d. Tortious Interference with Business Relationship Between Petitioner and US Senator Claire McCaskill 

Through Attempted Extortion Over Judy Jewsome Tortious For Helping Petitioner’s Witness David Price 

by Defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, Thompson & Kilroy 

PC           85 

 

i. The defendants’ retaliation against Judy Jewsome      86 

 

e. Tortious Interference with Business Relationship Between Petitioner and Donna Huffman, the 

Petitioner’s Trusted Advisor, Real Estate finance Expert and Potential Replacement Counsel by Defendants 

Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, Thompson & Kilroy PC 88 

 

i. The defendants’ retaliation against Donna Huffman      89 

 

Lipari vs. Novation
007

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9008



Table of Contents v 

f. Tortious Interference with Business Relations by Defendants Novation LLC, Neoforma Inc., GHX, LLC, 

Robert J. Zollars, Volunteer Hospital Association of America, Inc., Curt Nonomaque, University 

Healthsystem Consortium, Robert J. Baker, Jerry A. Grundhofer, Richard K. Davis, Andrew Cecere, The 

Piper Jaffray Companies, and Andrew S. Duff with petitioner’s relationships and business expectancies 

with US Bank NA and US Bancorp, Inc.       92 

 

 

g. Tortious Interference with Business Relations by Defendants Novation LLC, Neoforma Inc., GHX, LLC, 

Robert J. Zollars, Volunteer Hospital Association of America, Inc., Curt Nonomaque, University 

Healthsystem Consortium, Robert J. Baker, Jerry A. Grundhofer, Richard K. Davis, Andrew Cecere, The 

Piper Jaffray Companies, and Andrew S. Duff with petitioner’s relationships and business expectancies 

with The General Electric Company       92 

 

 

III. Claims          92 

Count I 

§ 416.031.1 RSMo         92 

 

(1) the defendants contracted, combined or conspired among each other;   92 

a. existence of a trust, contract, combination or conspiracy     93 

b. identification of co-conspirators who agreed with Novation LLC to injure the plaintiff  94 

c. business entity co-conspirators were separately incorporated     94 

d. Officer and agent co-conspirator defendants have      94 

i. an independent stake in achieving the object of the conspiracy    94 

ii. a personal stake in achieving the object of the conspiracy     94 

(A) acting beyond the scope of their authority      95 

(B) or for their own benefit.        95 

iii. co-conspirator officers         95 

(A) actual knowledge         95  

(B) or constructive knowledge of,        95 

(C) and participated in, an actionable wrong       96 

iv. co-conspirator agent law firms        96 

(2) the combination or conspiracy produced adverse, anticompetitive effects within relevant product and 

geographic markets;         97  

a. defendants’ anti-competitive behavior injured consumers     97 

b. defendants’ anti-competitive behavior injured competition in the relevant market  97 

(3) that the objects of and the conduct pursuant to that contract or conspiracy were illegal;  97 

Lipari vs. Novation
008

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9009



Table of Contents vi 

(4) that the plaintiff was injured as a proximate result of that conspiracy.   97 

a. plaintiff was a competitor who suffered a direct antitrust injury    97 

b. plaintiff’s injury of the type the antitrust laws were intended to prevent   98 

Count II 

§ 416.031.2 RSMo         98 

 

A. Monopoly          98 

(1) the possession of monopoly power in the relevant market;     98 

a. defendants have monopoly market share       98 

i. defendants have acquired 80% of the hospital supply market     98 

ii. defendants acquired 100% of the hospital supplies distributed through electronic marketplaces 98 

iii. defendants acquired near exclusive distribution to VHA, UHC and member hospitals  99 

b. defendants possess Monopoly power        99 

i. defendants have power to fix prices       99 

ii. defendants have power to exclude competition      99 

iii. defendants have the power to extort fees from the manufacturers whose products they distribute99 

(2) defendants willfully acquired and maintain their market power    99 

a.  the defendants did not enjoy market power growth or development as a consequence of  99 

i. a superior product,          100 

ii. business acumen          100 

iii. or historic accident         100 

b. defendants monopoly power was not obtained for       100 

i. a valid business reason          100 

ii. or concern for efficiency        100 

B. Attempted Monopoly         100 

(1) defendants have a specific intent to accomplish the illegal result;    100 

(2) defendants have a dangerous probability of success.     100 

i. relevant market          101 

(A) product market         101 

(I) attitudes of hospital consumers        101 

Lipari vs. Novation
009

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9010



Table of Contents vii 

(II) reactions of hospital consumers        101 

(B) geographic market         101 

ii. relative submarket         101 

(A) product market         101 

(I) attitudes of hospital consumers        102 

(II) reactions of hospital consumers        102 

(B) geographic market         102 

C. Damages from Monopoly and Attempted Monopoly     102 

Count III 

Conspiracy to Violate § 416.031(2)        102 

 

(1) defendants have an agreement or understanding;       102 

(2) between two or more persons;         103 

(3) to do unlawful acts prohibited by §§ 416.011 to 416.161, RSMo or to do a lawful act by  

unlawful means.          103 

 

Count IV 

Tortious Interference with Business Relations      103 

 

(1) Plaintiff had established a contract or valid business relationship or expectancy  

(not necessarily a contract) to obtain the capital to enter the market for hospital supplies;  103 

 

(2) defendants' knowledge of the contract or relationship;      103 

(3) intentional interference by the defendant inducing or causing a breach of contract or relationship103  

(4) absence of justification;        104 

(5) damages resulting from defendants' conduct.      104 

Count V 

Fraud           104 

 

(1) a representation;         104 

(2) its falsity;          104 

(3) its materiality;         105 

(4) the speaker's knowledge of its falsity or ignorance of the truth;    105 

(5) the speaker's intent that the representation should be acted on by the hearer in the manner reasonably 

contemplated;          105 

 

(6) the hearer's ignorance of the falsity of the representation;     105 

Lipari vs. Novation
010

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9011



Table of Contents viii 

(7) the hearer's reliance on the representation being true;     105  

(8) his right to rely thereon;        106 

(9) the hearer's consequent and proximately-caused injuries.     106 

Count VI 

Prima Facie Tort          106 

 

(1) an intentional lawful act by the defendant;      106 

(2) an intent to cause injury to the plaintiff;       106 

(3) injury to the plaintiff;         106 

(4) an absence of any justification or an insufficient justification for defendant's act.  107 

VII. Prayer For Relief         107 

VIII. Jury Demand         107 

Appendix One Procedural History 

Appendix Two Table of Preceding Cases 

Appendix Three State of Kansas Officials’ Role in Disbarment of Petitioner’s Federal Representation 

Appendix Four Petitioner’s Business Relationship With US Bank NA and US Bancorp, Inc. 

Appendix Five Petitioner’s Business Relationship With General Electric 

Appendix Six US ex rel Cynthia I. Fitzgerald v. Novation LLC, et al, N. Dist. Of TX Case 03-01589. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Lipari vs. Novation
011

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9012



Petition  1 

 

COMPLAINT 

 

Comes now the petitioner, Samuel K. Lipari on his personal property interest as the sole assignee 

of rights for the dissolved Missouri Corporation Medical Supply Chain, Inc. where he was the founder and 

Chief Executive Officer and appears pro se. 

I. Introduction 

 

1. The petitioner brings this actions against some members of a hospital supplies cartel for their 

conduct in keeping the plaintiff out of the Missouri market for hospital supplies distributed to hospitals and 

other health systems including clinics and nursing homes through anticompetitive long term exclusionary 

contracts.  

2. The hospital supply cartel of VHA, UHC and Novation LLC artificially inflates the costs of 

hospital supplies, hospital supply management and of hospital supplies distributed through electronic 

marketplaces like the petitioner’s and during the time period complained of, shared with its member 

hospitals the unlawful overcharging of healthcare insurance providers. 

3. The previous litigation by the has ended the utility of Neoforma, Inc for passing on these 

unlawful kickbacks and has forced the defendants to enter into two failed schemes to substitute the flow of 

government healthcare tax dollars through VHA, UHC and Novation LLC in Missouri. 

 4. The first was to eliminate Medicaid in this state and to replace the insurance plan with a 

Missouri state pilot program administering the federal Medicare and Medicaid funds without federal 

controls or auditing called Insure-Missouri as the Republican National Committee model for the nation. 

5. The second failed plan was to take from the State of Kansas the academic credentials, doctors 

and residents and operate the Novation LLC Saint Luke’s Plaza hospital in Kansas City, Missouri as a 

National Cancer Institute Certified Research Center even though no curriculum, staff or qualifying 

programs were in existence. 

6. The defendants were desperate to replace the loss of preferential treatment of their Medicare 

claims by Blue Cross Blue Shield of Kansas, Inc. on February 29, 2008. 

7. During the complained of time period sheltered the defendant conspirator’s Missouri hospitals 

and Nursing homes from effective oversight and permitted CoxHealth and Saint Luke’s to unlawfully grow 

their revenue by tens of millions of dollars a year. 
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8. The two schemes failed when the petitioner on April 9, 2007 discovered and press released that 

the US Attorney Todd Graves had been targeted by Karl Rove and former US Attorney General Alberto 

Gonzales for Graves’ investigation of Medicare fraud at CoxHealth. 

II.Averments 

 

9. The petitioner makes the following averments of fact regarding the jurisdiction of this court, the 

previous and related proceedings and the identity and conduct of the parties. 

10. Each factual averment is pled to meet the requirements of Missouri Supreme Court Rule 

55(b)(3) in that the allegations and other factual contentions have evidentiary support or, if specifically so 

identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or 

discovery. 

11. Each factual averment is relative to proving the petitioner’s claims and the petitioner is entitled 

to discovery of records in the possession of the defendants to produce documents or papers, which contain 

evidence relevant to the subject matter involved in the pending action under Missouri Supreme Court Rule 

56.01. 

 

A.Jurisdiction 

 

 The petitioner asserts the following basis for the court’s jurisdiction over this matter. 

 

 

1. Subject Matter Jurisdiction 

 

12. This court has subject matter jurisdiction over the defendants herein to state statutory causes of 

action consisting of violations of Missouri state antitrust statutes §§ 416.011 to 416.161, RSMo and state 

common law tortuous interference with business relationships; fraud; and prima facie tort claims. 

 

2. Personal Jurisdiction 

 

13. Personal jurisdiction over the defendant corporations and individual persons exists under Mo. 

Rev. Stat. § 416.131. 

14. Personal jurisdiction over the defendant corporations and individual persons exists under the 

Missouri long-arm statute, Mo. Rev. Stat. § 506.510 (2007). 

 

3. Venue 
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15. The plaintiff makes a well pleaded complaint claiming state statutory causes of action over 

violations of Missouri state antitrust statutes §§ 416.011 to 416.161, RSMo and state common law tortuous 

interference with business relationships; fraud; and prima facie tort claims against the defendants’ conduct 

occurring in Jackson County.  

16. The plaintiff’s complaint is against defendants that regularly do business in Jackson County, 

Missouri. 

17. Venue in Jackson County is proper under Mo. Rev. Stat. § 416.545 where the plaintiff resides 

and the causes of action herein accrued. 

18. Venue in Jackson County is proper under Mo. Rev. Stat. § 416.131. 1 where defendants reside, 

engage in business and have agents. 

 

4. Timeliness 

19. This matter is timely under Mo. Rev. Stat. § 416.131. 2 having been commenced within four 

years after the relative antitrust causes of action against new defendants and subsequent conduct of prior 

defendants accrued. 

20. This matter is timely under Mo. Rev. Stat. § 516.230 having been commenced within one year 

after the suffering of a nonsuit on March 7, 2007 in Medical Supply Chain, Inc. v. Novation LLC et al KS 

Dist. Court Case No.: 05-2299, an action originally filed in Missouri on March 9, 2005 as Medical Supply 

Chain, Inc. v. Novation LLC et al. W.D. of MO Case No. 05-0210-CV-W-ODS. 

 

5.  Procedural History 

21, The petitioner, in the name of his Missouri corporation Medical Supply Chain, Inc. (“Medical 

Supply”) initiated litigation against members of the defendants’ hospital supply cartel in the US District 

Court for Kansas in October 2002 to enjoin the cartel from interdicting $350,000.00 the plaintiff had raised 

to enter the hospital supply market. A detailed description of the legal actions between the plaintiff and 

members of the defendants’ hospital supply cartel is incorporated by reference as Appendix One. 
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6. Table of Prior and Related Cases 

23. The petitioner as a hospital supply distributor prevented from entering the market is the 

efficient enforcer of Missouri antitrust statutes. The related federal and state legal actions against the 

defendant cartel’s members are listed in a table incorporated by reference as Appendix Two. 

 

7. Governing Law 

 

 24. The Missouri state long arm statute § governs this court’s jurisdiction over the out of state 

defendants. 

25. The Missouri State Antitrust Chapter 416 Monopolies, Discriminations and Conspiracies; 

statutes §§ 416.011 to 416.161, RSMo govern the substantive claims of the petitioner related to statutory 

violations of state law against anticompetitive conduct. 

26. The petitioner has averred the existence of antitrust conspiracy to the current new antitrust 

pleading standard under Bell Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1970, 167 L.Ed.2d 

929 (2007). 

27. The petitioner’s right to bring new claims based on subsequent conduct of previous defendants 

is governed by Lawlor v. National Screen Service Corp., 349 U.S. 322: 

“Lawlor v. National Screen Service Corp., 349 U.S. 322, 75 S.Ct. 865, 99 L.Ed. 1122,. In Lawlor 

five new defendants were brought into the case in the new action. Substantial new antitrust 

violations subsequent to the termination of the prior litigation were charged.” 

 

Engelhardt, v.Bell & Howell Co., 327 F.2d 30 at ¶ 42 (8
th

 Cir, 1964). 

 

28. The petitioner’s claims for tortuous interference with a business expectancy, fraud and prima 

facie tort are governed by the common law of the State of Missouri.  

 

B. Statement of Facts 

 

 29. The plaintiff avers the following facts as true to the best of his knowledge or will likely to be 

proven through discovery: 

 

1.Parties 

 

 30. The following persons and corporations are subject to this legal action: 
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a. Plaintiff 

 

31. Samuel K. Lipari, 297 NE. Bayview, Lee’s Summit, MO 64064. 

 

 

b. Defendants 

 

32. Novation LLC. (“Novation”) 125 East John Carpenter Frwy Suite 1400 Irving, TX 75062 

 

33. Neoforma Inc. (Neoforma), 3061 Zanker Road, San Jose, California 95134. 

 

34. GHX, LLC, 1315 W. Century Drive, Louisville, CO 80027.  

 

35. Robert J. Zollars, 525 Race Street, San Jose, CA 95126. 

 

36. Volunteer Hospital Association of America, Inc. (VHA), 220 E. Las Colinas Blvd., Irving, TX 

75039. 

 

37. VHA Mid-America, LLC, c/o The Corporation Company, Inc., 515 South Kansas Avenue , 

Topeka, KS 66603. 

38. Curt Nonomaque, President and CEO, VHA Inc., 220 E. Las Colinas Blvd., Irving, TX 75039. 

 

39. Thomas F. Spindler, Area Senior Vice President, VHA Mid-America LLC, 8500 West 110th 

Street - Suite 118, Overland Park, KS 66210. 

40. Robert H. Bezanson, President & CEO CoxHealth, 1423 North Jefferson, Springfield, MO 

65802.  

41. Gary Duncan, President & CEO (Chair) Freeman Health System,1102 West 32nd Street 

Joplin, MO 64804-3599. 

42. Charles V. Robb SVP/CFO., Saint Luke's Health System, 10920 Elm Avenue, Kansas City, 

MO 64134.  

43. Sandra Van Trease, Group President, BJC HealthCare, 4444 Forest Park Avenue, St. Louis, 

MO 63108. 

44. Micheal Terry, President/Chief Executive Officer, Salina Regional Health Center, 400 South 

Santa Fe (67401), PO Box 5080 Salina, KS 67402-5080. 

45. University Healthsystem Consortium (UHC) is a company headquartered at 2001 Spring 

Road, Suite 700 Oak Brook, Illinois 60523-1890. 
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46. Robert J. Baker, President and CEO of UHC, 2001 Spring Road, Suite 700 Oak Brook, Illinois 

60523. 

47. Jerry A. Grundhofer, Chairman of US Bancorp, Inc., 800 Nicollet Mall, Minneapolis, MN 

55402. 

48. Richard K. Davis, President and CEO of US Bancorp, Inc., 800 Nicollet Mall, Minneapolis, 

MN 55402. 

49. Andrew Cecere, Chief Financial Officer of US Bancorp, Inc., 800 Nicollet Mall, Minneapolis, 

MN 55402. 

50. The Piper Jaffray Companies (“Piper”), 800 Nicollet Mall, Suite 800, Minneapolis, MN 

55402. 

51. Andrew S. Duff, CEO of Piper Jaffray, 800 Nicollet Mall, Suite 800, Minneapolis, MN 55402.  

52. Cox Health Care Services Of The Ozarks, Inc. (“CoxHealth”), c/o Registered Agent Robert H. 

Bezanson, 1423 N. Jefferson Avenue, Springfield MO 65802. 

53. Saint Luke's Health System, Inc., 10920 Elm Avenue, Kansas City, MO 64134.   

54. Stormont-Vail Healthcare, Inc., 1500 Southwest Tenth Avenue, Topeka, KS 66604; c/o  

Michael Lummis, Registered Agent Office:   1500 Southwest Tenth Avenue , Topeka, KS 66604. 

55. Shughart Thomson & Kilroy, P.C. (“Shughart”) c/o STK Registered Agent, Inc., 120 W 12th 

ST Ste 1800, Kansas City MO 64105. 

56. Husch Blackwell Sanders LLP  (“Husch Blackwell”) c/o C T Corporation System, 120 South 

Central Avenue, Clayton, MO 63105. 

57. Lathrop & Gage L.C. c/o  Registered Agent Ltd., 2345 Grand #2500, Kansas City, MO 

64108. 

 

2. The Relative Markets 

 

 58. The petitioner identifies the following relative product and services markets as being 

monopolized by the defendants Novation LLC. Neoforma Inc., GHX, LLC, Robert J. Zollars, Volunteer 

Hospital Association of America, Inc.(VHA), VHA Mid-America, LLC, Curt Nonomaque, Thomas F. 

Spindler, Robert H. Bezanson, Gary Duncan, Charles V. Robb, Sandra Van Trease, Micheal Terry, 

University Healthsystem Consortium (UHC), Robert J. Baker, Jerry A. Grundhofer, Richard K. Davis, 
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Andrew Cecere, The Piper Jaffray Companies, Andrew S. Duff, Cox Health Care Services Of The Ozarks, 

Inc. (CoxHealth), Saint Luke's Health System, Inc., Stormont-Vail Healthcare, Inc., Shughart Thomson & 

Kilroy P.C., Husch Blackwell Sanders LLP, Lathrop & Gage L.C.: 

a. The Missouri Hospital Supply Market 

 59. The petitioner avers that the defendants monopolized and/or attempted to monopolize the 

geographic market of hospital supplies sold in the State of Missouri to hospitals. 

 60. The petitioner avers that the defendants monopolized and/or attempted to monopolize the 

geographic market of hospital supplies sold in the State of Missouri to nursing homes. 

 61. The petitioner avers that the defendants monopolized and/or attempted to monopolize the 

geographic market of automated hospital supplies management sold in the State of Missouri to hospitals. 

 62. The petitioner avers that the defendants monopolized and/or attempted to monopolize the 

geographic market of automated hospital supplies management sold in the State of Missouri to nursing 

homes. 

 

b. The Missouri e-commerce Hospital Supply Market 

 63.The petitioner avers that the defendants monopolized and/or attempted to monopolize the sub 

market of hospital supplies sold in the geographic area of the State of Missouri to hospitals through 

electronic marketplaces. 

 64. The petitioner avers that the defendants monopolized and/or attempted to monopolize the sub 

market of hospital supplies sold in the geographic area of the State of Missouri to nursing homes through 

electronic marketplaces. 

 

c. The Upstream Healthcare Technology Company Capitalization Market in Missouri. 

 65. The petitioner avers that the defendants monopolized and/or attempted to monopolize the 

geographic market of healthcare technology company capitalization hospital in the State of Missouri for 

new ventures with products for hospital use in the treatment of patients. 

 

2. Anticompetitive Activity in the Subject Relevant Markets 
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 66. The petitioner avers that the defendants have monopolized the above relevant markets through 

conduct prohibited by the Missouri Antitrust Statutes §§ 416.011 to 416.161, RSMo and that the prohibited 

conduct has injured Missouri hospital supply customers including health systems and patients. 

 67. The petitioner also avers that the petitioner has been injured by conduct prohibited by the 

Missouri Antitrust Statutes §§ 416.011 to 416.161, RSMo and that but for the actions of the defendants, the 

petitioner would be selling hospital supplies to hospitals and nursing homes in the State of Missouri. 

 

a. The Harm To Buyers In The Market 

 68. The petitioner avers that the defendants have violated the Missouri Antitrust Statutes §§ 

416.011 to 416.161, RSMo injuring Missouri hospital supply customers including health systems and 

patients. 

 

i. The Harm to Hospitals 

 

69. VHA through Novation LLC contracts management controls the purchasing at 41 hospitals in 

Missouri, including: BJC HealthCare, Cox Health System in Springfield, Freeman Health System in Joplin, 

St. Luke's Health System in Kansas City, Liberty Hospital, Skaggs Medical Center in Branson, St. Francis 

Medical Center in Cape Girardeau, and Citizens Memorial Hospital in Boliver.  

70. As VHA members, the hospitals are deceived into participating in VHA programs where 

artificially inflated hospital supply contracts are controlled by Novation LLC to add 20 to 45% on average 

to the costs of purchases of essential, but expensive, supplies for their patients. 

71. The defendants VHA and UHC are group purchasing organizations (“GPOs”).  

72. The defendants VHA and UHC represent themselves as extensions of hospital purchasing 

departments providing special expertise, negotiating experience, electronic tools and processes to 

streamline buying and save hospitals hundreds of millions of dollars each year.  

73. In actuality, VHA steered its members to the Novation LLC scheme that artificially inflates 

hospital supplies and extorts illegal kickbacks from the manufacturers represented by Novation LLC. 

74. VHA steered Missouri hospitals toward purchasing more than $718.4 million in supplies in 

2005 exclusively through Novation LLC. 
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75. The defendants through VHA and VHA Mid-America, LLC misrepresent that “On average, 

hospitals buying through Novation save an average of one to three percent, compared with purchasing on 

their own or through another GPO. These savings fall immediately to a hospital's bottom line, giving them 

resources that can be used for other purposes, such as providing the hospital with more staff to provide 

better care.” VHA press release dated February 23, 2008. 

76. And that Missouri hospital members “saved more than $43.3 million in 2005. ” VHA press 

release dated February 23, 2008. 

77. In reality, Novation LLC has taken money belonging to Missouri hospitals in the market the 

petitioner is being kept out of by the defendants. 

78. On August 21, 2004 the NY Times reported that the Justice Department had opened a broad 

criminal investigation of the medical-supply industry revealing that Novation is being subjected to a 

criminal inquiry: 

“Novation's primary business is to pool the purchasing volume of about 2,200 hospitals, as well as 

thousands of nursing homes, clinics and physicians' practices, and to use their collective power to 

negotiate contracts with suppliers at a discount. In many cases, the contracts offer special rebates to 

hospitals that meet certain purchasing targets. Although Novation is not well known outside the 

industry, it wields formidable power because it can open, or impede, access to a vast 

institutional market for health products.” [emphasis added] 

 

79. On July 31, 2006 the London Times reported the existence of the US Department of Justice 

investigation of Novation’s conduct as a hospital group purchasing organization or “GPO” and quoted 

Professor Prakash Sethi, president of the International Center for Corporate Accountability at Baruch 

College in New York who stated “My most conservative estimates suggest that GPOs extract extra profits 

of $5 billion (£2.6 billion) to $6 billion which legitimately belong to their principal clients, the hospitals.” 

80. Missouri hospitals purchasing through Novation LLC, VHA or UHC in actuality lost 5% 

annually of their bottom line revenue as institutions and suffered a resulting loss of capacity to serve 

Missourians.  

 

 

ii. The Harm To Healthcare Services Consumers 

 

 81. The anticompetitive conduct of the defendants have artificially inflated hospital supply costs 

creating an over 11% per year increase in healthcare costs. 
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 82. The suppression of economic competition in hospital supplies has led to unsustainable increases 

in healthcare costs.  

 83. The actions of the hospital supply cartel defendants to deprive critical inputs required by new 

entrants to the market, including breaking their contracts with the petitioner demand investigative scrutiny.  

 84. The injury to Missouri’s healthcare consumers has been aggravated by the defendants’ 

misconduct as part of an agreement with other hospital supply distributors to control access to the hospital 

supply market conditioned on participating in a scheme to artificially inflate the costs of hospital supplies.   

  

iii. Loss of Healthcare Insurance 

 

 85. The artificial inflation of hospital supply costs and the resulting continuing double digit 

increases in healthcare costs have become unsustainable for private healthcare insurance plans. 

 86. As a result of the relator’s failure to advance his antitrust and state law based contract claims in 

federal court due to the misconduct of the defendants, the first 65,000 Missouri residents were cut off of 

Medicaid benefits on July 1, 2005.  

 87. A July 2nd, 2005 Los Angeles Times article stated 1/3 of the Missourians losing insurance 

coverage are children: “An estimated 24,000 children are expected to lose their benefits, dental coverage is 

being cut for adults, and disabled people are losing coverage for crutches and other aids.” See Missouri’s 

Sharp Cuts to Medicaid Called Severe-More than 68,000, a third of them children, may lose benefits in the 

move to avoid tax hikes. LA Times, July 1, 2005.   

 88. On June 29, 2005, David Moskowitz MD, was invited to testify before the Missouri Medicaid 

Reform Commission and in his released pretestimony stated for the 65,000 patients losing coverage; “Since 

oxygen tanks are among the items no longer covered, many patients will soon die”[emphasis added]. Of 

course patients are the consumers in the market for hospital supplies that is the primary relevant market the 

petitioner is attempting to enter.  

 89.  Doctor Moskowitz also stated; "The Missouri Legislature is wrestling with the most critical 

domestic issue of our time. It is literally a life and death issue for tens of millions of Americans. 

 90. Currently 719,000 Missourians are without health insurance.  

 91. However, the increased costs on health systems including hospitals and nursing homes is being 

passed on to the five million Missourians covered by health insurance, increasing the loss of jobs and 
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healthcare insurance benefits.  

 

iv. The Injury To Healthcare Insurance Plans 

 

 92. Insure-Missouri quotes Dwight L. Fine, Senior Vice President for Health Policy, Missouri 

Hospital Association as stating: 

“As more people lose coverage, the costs associated with caring for the growing uninsured population are 

shifted to those with health insurance thus making it more expensive. As health insurance costs increase, 

more employers stop offering coverage to their employees…” 

 

 

v. The Loss Of Life From Decreased Access To Healthcare 

 

 93. Insure-Missouri also quotes Dwight L. Fine, Senior Vice President for Health Policy, Missouri 

Hospital Association as stating: 

“Studies show that those who are uninsured delay seeking needed care, which leads to the onset of chronic 

diseases. More importantly, those studies tell us that those who have health insurance live longer than those 

who do not.” 

 

94. The rise in healthcare costs of which hospital supply inflation is a significant contributing 

factor led to a reported 18,000 deaths a year in the USA resulting from 40 million Americans being 

uninsured in 2001. See “Study Blames 18,000 deaths in USA on Lack of Insurance”, USA Today, May 23, 

2002. 

95. In 2002, the number of uninsured increased to 43.6 million Americans and without decreases 

in the mortality rates of untreated illnesses or observed improvements in public health systems, the number 

of deaths resulting from the lack of affordable health insurance was 19,962. 

96. The following year, 2003, the number of uninsured Americans increased to 45 million, 

resulting in an expected 20,603 deaths resulting from the lack of affordable health insurance. 

97. During the period of time in which Medical Supply has been foreclosed from competing in the 

market for healthcare supplies as a result of the actions of the defendants, at least 103,015 Americans have 

died as a result of the increasing cost of hospitalization and medical care of which artificially inflated 

hospital supply costs are a significant contributing factor. 

98. Videotapes exist and are discoverable of surgeries in Missouri hospitals which were stopped 

due to unforeseen shortages of critical hospital supplies with the foreseeable and certain death of the patient 

resulting. 

Lipari vs. Novation
022

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9023



Petition  12 

 

b. The Harm to Medical Supply 

 

99. The petitioner has been injured by conduct prohibited by the Missouri Antitrust Statutes §§ 

416.011 to 416.161, RSMo. 

100. The petitioner lost over $300,000.00 raised in October 2002 to capitalize his entry into the 

hospital supply market through US Bank escrow accounts the petitioner had contracted for as a substitute 

for Piper Jaffray’s venture capital services.  

101. The petitioner obtained a replacement of over $300,000.00 to capitalize his entry into the 

hospital supply market by selling the lease of a Blue Springs, Missouri Office building to the General 

Electric Company. 

102. The defendants have repeatedly violated Missouri Antitrust Statutes §§ 416.011 to 416.161, 

RSMo during the period of March 25, 2004 through February 25, 2008 to deprive the petitioner of inputs 

required to enter the subject relevant Missouri markets including tortiously interfering with the petitioner’s 

property rights to his claims against US Bank NA, US Bancorp, Inc. and the General Electric Company. 

103. The conduct of the defendants in obstructing the petitioner in his federal litigation to recover 

the market entry capitalization included separate Missouri Antitrust Statutes §§ 416.011 to 416.161, RSMo 

violations to deprive the petitioner of his corporate counsel, representation by Missouri and Kansas 

attorneys and therefore the enjoyment of the right for Medical Supply Chain, Inc. to be incorporated under 

the laws of the State of Missouri. 

104. The conduct and transactions of the defendants in violation of Missouri Antitrust Statutes §§ 

416.011 to 416.161, RSMo caused the foreseeable injury of the petitioner being forced to dissolve Medical 

Supply Chain, Inc. on January 27th, 2006 

105. The conduct and transactions of the defendants to cause the petitioner to be forced to dissolve 

his Missouri corporation occured subsequent to the petitioner’s filing of the federal antitrust action on 

March 9, 2005 styled Medical Supply Chain, Inc. v. Novation LLC et al. W.D. of MO Case No. 05-0210-

CV-W-ODS. 

106. The petitioner is obstructed from necessary inputs and critical facilities including 

capitalization for marketing as long as he is deprived of the right to be incorporated under the laws of the 

State of Missouri by the anticompetitive conduct of the defendants. 
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107. The defendants chose to injure the petitioner by depriving him of state and federal 

government related benefits and immunities constructively and through bribery and extortion instead of 

Noerr-Pennington Doctrine protected petitioning.  

 

c. The Need For Private Antitrust Enforcement 

 

 108. The petitioner brings his claims for redress because of the inability of the State of Missouri 

and the Federal Government to enforce their respective antitrust regulatory schemes in the complex 

electronic marketplaces where hospital supplies are distributed.  

 

i. The Limited Resources Of The US Department Of Justice 

 109. The plaintiff asserts that the US Department of Justice under for Attorney General Alberto 

Gonzales and the Federal Trade Commission Chairwoman Deborah Platt Majoras have acted to protect the 

hospital supply cartel created by Novation LLC. 

 

(A) FTC Chairwoman Deborah Platt Majoras 

 110. The Federal Trade Commission enforcement attorneys had to hire the petitioner’s expert 

witnesses Lynn Everard and Patti King to document and explain how the electronic marketplaces for 

hospital supplies run by Neoforma, Inc. and GHX LLC created a choke point over all the supplies 

purchased in the nation’s hospitals. 

 111. The Federal Trade Commission enforcement attorneys were excited about ending the 

monopoly in hospital supplies Lynn Everard and Patti King revealed to them.  

 112. The Chairwoman Deborah Platt Majoras saw to it that the agency did not prevent the merger 

of Neoforma, Inc. and GHX LLC to further Karl Rove’s protection of the defendants’ hospital supply 

cartel.  

 

(B) F.B.I. Director Robert Mueller 

 113. The Federal Bureau of Investigation under Director Robert Mueller has no will to exercise 

the responsibilities of his office and did not investigate the criminal conduct against the petitioner in the 

Kansas District Court in a complaint made by the petitioner at the direction of the US Tenth Circuit Court 

of Appeals in 2005. 
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 114. To this date less than one third of Federal Bureau of Investigation employees even have 

access to the Internet at their workspace desks as was disclosed in answers to questions made by Willie T. 

Hulon, Executive Assistant Director.  

115. National Security Branch of the Federal Bureau of Investigation in a recent House and Senate 

hearing on the F.B.I.’s implementation of recommendations made by the 9/11 Commission.  

116. FBI Executive Assistant Director Willie T. Hulon testified on October 23, 2007 with 9/11 

Commission Chairmen Lee Hamilton & Thomas Kean before a Senate Select Intelligence Committee 

hearing on the FBI's National Security Strategic Plan.  

117. The hearing examined the FBI's reform effort and how the agency is adapting to meet 

national security challenges.  

118. Sen. John Rockefeller of West Virginia chaired the hearing and the senior minority party 

member Sen. Kit Bond of Missouri also questioned the witnesses.  

119. The hearing is on video including Executive Assistant Director Willie T. Hulon at the 

following url: 

http://12.170.145.161/search/basic.asp?ResultStart=1&ResultCount=10&BasicQueryText=Senate+Select+I

ntelligence+Cmte.+Hearing+on+the+FBI%27s+National+Security+Strategic+Plan 

 

ii. How the Defendants’ Cartel Avoided Federal Prosecution in Texas 

120. Two US Attorneys that appeared connected to the criminal investigation of Novation, LLC 

have died and three more in the Ft Worth office of the US Department of Justice with antitrust expertise 

have been terminated.  

(A) The deaths of two Assistant US Attorneys 

121. On the night of July 29, 2004 some lawyers from the US Attorney for the Northern District of 

Texas Office watched the conclusion of the Democratic National Convention on television. 

122. Senator John Forbes Kerry had accepted the nomination and gave a stirring speech 

interrupted 43 times by applause. 

123. Senator Kerry said his brand of leadership "starts by telling the truth to the American people. 

That is my first pledge to you tonight: As president, I will restore trust and credibility." 
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124. The speech inspired some listeners in Dallas Texas to think that by January, John Ashcroft 

would no longer be Attorney General or control the US Department of Justice for the Bush administration.  

125. Breaking Main Justice’s unwritten policy of prosecuting only healthcare providers and never 

the two giant Group Purchasing Organizations Novation LLC and Premier, Inc. that put their customers up 

to wholesale Medicare fraud, a criminal subpoena was issued  

126. The Dallas Texas U.S. Attorney’s office Criminal Chief Shannon Ross who was just 44 years 

old supervised seventy criminal prosecutors. 

 

(1) AUSA Thelma Louise Quince Colbert 

127. Federal whistleblower False Claims Act cases for the district were overseen by Fort Worth, 

Texas Civil Enforcement Head Thelma Louise Quince Colbert. 

128. Southern University Law Center awarded Assistant US Attorney Thelma Louise Quince 

Colbert the 1998 Distinguished Alumnus Award for having served as the first editor-in-chief of the school's 

law review and where she was first in her class, graduating summa cum laude. 

129. Assistant US Attorney Thelma Louise Quince Colbert was tasked with the majority of 

Medicare Fraud cases for Texas. 

 

(2) AUSA Shannon K. Ross 

130. New York Times reporter Mary Williams Walsh wrote “Wide U.S. Inquiry Into Purchasing 

for Health Care,” one of the most comprehensive early stories on August 21, 2004 regarding the Justice 

Department's (USDOJ) inquiry into healthcare industry purchasing, antitrust issues and other Medicare 

abuses.  

131. Novation LLC, Merck, Bristol-Myers Squibb, Genentech, G.E. Healthcare and Cardinal 

Health were all cited in the subpoena. 

132. Federal investigators were seeking evidence of health care fraud, conspiracy to defraud the 

United States, theft or bribery involving programs receiving federal funds, obstruction of investigations and 

other possible violations.  

133. Mary Williams Walsh reported the subpoena was signed by Assistant US Attorney Shannon 

K. Ross, criminal chief of the United States attorney's office in Dallas. 
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134. Assistant U.S. Attorney Shannon K. Ross was interviewed about the subpoenas by New York 

Times reporter Mary Williams Walsh for a follow up story on Saturday September 11, 2004. 

135. The story ran in the New York Times on September 14, 2004, the day of the second US 

Senate Judiciary Committee hearing on Novation LLC’s anticompetitive conduct and was entitled “U.S. to 

Address Possible Abuses in Hospital Supply Industry” 

136. The article described Shannon K. Ross’s work stating: 

“The United States attorney in Dallas is now conducting a criminal investigation and about 

a month ago served subpoenas on more than a dozen companies in the hospital supply business, and 

on Novation. 

One particular problem is the practice among the purchasing companies of accepting 

payments from the very medical product suppliers whose products they are supposed to evaluate. 

The payments are ostensibly to cover the cost of administering the contracts, and limited 

payments for that purpose are expressly exempted from the federal anti-kickback law for health 

care. But this loophole has long created the appearance that lucrative contracts are sometimes 

awarded to suppliers making the highest payments. 

The payments have also become extremely complicated and hard to trace over the years. In 

the past, some payments were made in cash, some in stock or stock options; some were a percentage 

of each hospital's purchases. And some payments were larger than allowed under the law.” 

 

137. However, unknown to many of the Senate antitrust hearing participants, Assistant U.S. 

Attorney Shannon Ross was found dead on September 13, 2004, just 55 days after Colbert turned up dead 

in her swimming pool on July 20, 2004. 

138. When the petitioner called Shannon Ross’ office he was surprised and shocked to hear she 

was not there and had passed away. 

139. The petitioner checked and verified that the tragedy had occurred and posted an 

announcement on September 17
th

, 2004 for others in the healthcare industry, unwittingly providing the only 

press announcement of the event: 

 

(B) “Second US Attorney Death in Novation Medicare Fraud Case 

 

US Attorney Shannon Ross, the second death in the Ft. Worth, TX US Attorney office 

connected to the governments investigation of Novation, GE and other GHX members for Medicare 

fraud 

 

Kansas City, MO (PRWEB) September 17, 2004 -- Assistant US Attorney for Texas, 

Shannon Ross died on Monday September 13th, 2004. Shannon Ross, who supervised 70 US Justice 

Department prosecutors, had issued the criminal subpoenas to healthcare suppliers General Electric 

in addition to other members of GHX, LLC that do business with Novation, the largest healthcare 

GPO, under the investigation that sparked the New York Times article Wide U.S. Inquiry Into 

Purchasing For Health Care” on Saturday August 21, 2004.     
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Sam Lipari, President of Medical Supply Chain, Inc. stated that Ms. Ross was a courageous 

believer in the rule of law and that the Ft. Worth, TX Office of the US Attorney was the first to 

actually obtain manufacturer records and compare them to the monopolist suppliers and their client 

hospitals. Medical Supply Chain, Inc. has alleged that Medicare is overcharged by sum 40% through 

Sherman Act prohibited supplier cartels in the $1.8 Trillion dollar healthcare industry and is civilly 

prosecuting Novations joint venture partners GE and US Bancorp Piper Jaffray for conspiring to 
keep its more efficient web based marketplace from providing lower cost products to hospitals. 

 

Shannon Ross death was preceded by the death of Thelma Quince Colbert on July 20th, 

also of the Ft. Worth US Attorneys office and the head of a special civil litigation unit that 

prosecuted companies for defrauding government-funded programs. 

 

About Medical Supply Chain 

Medical Supply Chain, Inc. (MSCI) is a Health System service center providing supply 

chain resources and technology to the health system (hospital) and their trading partners. MSCI 

supports and complements the work and goals of the supply chain professional in their pursuit to 

strategically direct supply-chain activities and relationships. When this occurs real supply-chain 

value will find its way into healthcare and only then will the layers of cost and inefficiencies be 
removed. MSCI transforms health systems with empowerment to control their own supply chain 

costs.” 

 

Above from Medical Supply Chain, Inc. press release September 17th, 2004. 

 

(C) The termination of three more experienced Assistant US Attorneys 

140. Karl Rove utilized Alberto Gonzales take over of the US Department of Justice to reign in the 

independence of the US Attorneys around the nation to strengthen the protection racket of the conspiracy 

hub and to further protect the control of hospital supply distribution through the Novation LLC cartel.  

141. Karl Rove with Alberto Gonzales also caused enemies of the cartel to be targeted by unlawful 

wiretapping and electronic surveillance for the purpose of more effectively obstructing justice where it 

could not be controlled by a US Attorney or the F.B.I.   

142. Karl Rove was caught by surprise when the Assistant US Attorney Shannon K. Ross that 

headed the criminal division for the Northern District of Texas signed criminal subpoenas against the 

Novation LLC cartel members in an investigation triggered by a whistleblower False Claims Act filing 

against Novation LLC.  

143. Karl Rove therefore relied on then U.S. Deputy Attorney General Paul J. McNulty to change 

the rules for investigating publicly traded corporations in the McNulty Memo authored in December 2006 

to prevent the Northern District of Texas US Attorney’s office from requesting records of member hospital 

funds being laundered by Novation LLC through the petitioner’s competitor Neoforma, Inc.  
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144. Former US Attorney General Alberto Gonzales was a partner in Vinson & Elkins, LLP which 

represented the defendant Novation, LLC in antitrust cases including the one brought by the petitioner in 

2005.  

145. On information and belief, the defendants’ protectors in the current administration 

determined the stakes were high enough over Novation LLC to necessitate decimating the whole civil fraud 

unit in Dallas-Fort Worth, Texas. 

146. The remainder of the experienced core of white collar crime prosecutors in the Dallas and Ft. 

Worth offices were terminated by Richard B. Roper, III after Roper was sworn in as interim United States 

Attorney for the Northern District of Texas and at the direction of Attorney General Alberto Gonzales for 

having violated Karl Rove’s protection of Novation LLC, VHA and UHC. 

147. On October 18, 2004 Leonard Senerote, A former U.S. Army Special Forces officer who was 

an expert in complex securities cases and an antitrust trial attorney, Michael Uhl and Michael Snipes, 

veteran prosecutors with expertise in white collar fraud and corruption were announced as separating from 

the Ft. Worth Office of the US Attorney.  

148. The Dallas Morning News described the office as already reeling from the unexpected deaths 

of criminal chief Shannon Ross [the source of the widespread criminal inquiry into medical supplies and 

False Claims Act violations against Medicare] and False Claims Act litigator Thelma Louise Quince 

Colbert.  

149. The Dallas Morning News article stated Ms. Ross, who had been feeling ill, was found 

September in her home. Ms. Colbert accidentally drowned a month earlier in July. 

 

iii. Discovery that the Hospital Supply Cartel Protection Reached To Kansas City 

150. On April 9, 2007 the petitioner published a press release to call attention to the unusual 

circumstances in which the extremely competent US Attorney for the Western District of Missouri, Todd 

Graves had been removed from office and bizarrely replaced with Bradley J. Schlozman of Kansas. 

(A) Medical Supply Chain press release dated April 9, 2007 

151. The press release referenced documents obtained by the petitioner from third party sources in 

his litigation against Novation LLC and the other hospital supply cartel members and stated: 
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“Medical Supply Chain founder Samuel Lipari unearthed a US Department of Justice 

memo revealing the Office of the Attorney General had targeted not eight but ten US Attorneys 

including the former attorney for the Western District of Missouri, Todd P. Graves. The documents 

were obtained during Medical Supply Chain's discovery related to the civil antitrust action Medical 

Supply Chain, Inc. v. Novation LLC, et al, Western District of Missouri case #05-210-CV-W-ODS 

filed on March 9, 2005. 
The e-mail dated January 9th, 2006 from Kyle Sampson, chief of staff for Attorney General 

Alberto Gonzales, to Harriet Miers and William Kelley at the White House, shows the ten U.S. 

Attorneys that were first selected to voluntarily resign or face termination. Attorneys that resigned 

were redacted. Todd P. Graves of Missouri resigned March 24, 2006.  

The Western District of Missouri US Attorney office under Todd P. Graves had been active 

in prosecuting Medicare fraud. Medical Supply Chain, Inc.'s civil antitrust suit against Texas based 

Novation LLC, Volunteer Hospital Association (VHA), University Health System Consortium 

(UHC) and Neoforma, Inc. alleges the companies formed a cartel and were involved in a scheme to 

monopolize hospital supplies to defraud Medicare through payments to administrators and 

kickbacks. The scheme resulted in almost all of Kansas City, Missouri St. Luke's hospital's one 

hundred million dollar supply budget being purchased through Novation LLC. St. Luke's merged 

with University of Kansas Hospital after Irene Cumming, CEO of the University of Kansas Hospital 
was given a job by University Health System Consortium (UHC) on March 19, 2007.  

The first prosecutor identified as being fired by the Office of the Attorney General was 

Carol Lam, a U.S. Attorney in San Diego, California. Carol Lam was personally prosecuting 

Medicare fraud at the Tenet Healthcare Alvarado hospital when political pressure was brought on 

the Justice Department to remove her from office. Carol Lam's prosecution caused the U.S. 

Department of Health and Human Services threatened to cut Medicare and Medicaid funds to 

Alvarado Hospital Case # 03CR15870 US Dist. Court Southern California.  

On May 17, 2006, Alvarado Hospital's parent company, Tenet Healthcare, agreed to sell or 

close the hospital and pay $21 million to settle criminal and civil charges.  

Medical Supply Chain discovered documents include a December 4, 2006 e-mail from 

Attorney General Alberto Gonzales' Chief of Staff Kyle Sampson targeting Carol Lam. On 
December 7, 2006, the Justice Department fired Carol Lam and the six other U.S. attorneys that 

refused to resign.  

Samuel Lipari became concerned that Attorney General Alberto Gonzales was using the 

firing of appointed US Attorneys and senior assistant US Attorneys to obstruct justice in 

investigations involving public corruption on October 18, 2004 when white collar crime prosecuting 

Assistant US Attorneys Leonard Senerote, Michael Uhl and Michael Snipes were fired from the Ft. 

Worth Texas office of the US Attorney that had issued subpoenas in an ongoing investigation of 

Novation LLC and other hospital suppliers for anticompetitive practices. Samuel Lipari was 

especially concerned over the firings in the Ft. Worth office where the chief US Attorney 

responsible for Medicare fraud, Thelma Louise Quince Colbert had been found dead in her 

swimming pool on July 20th, 2004 and the Ft. Worth office Senior US Prosecuting Attorney that 

had signed the subpoenas, Shannon Ross (formerly of Kansas) was found dead in her home on 
September 13th, 2004. Shannon Ross's investigation of Novation LLC sparked the New York Times 

article "Wide U.S. Inquiry Into Purchasing For Health Care" on Saturday August 21, 2004.  

Attorney General Alberto Gonzales used a little known provision of the USA PATRIOT 

Act to replace Todd P. Graves with Bradley Schlozman. Bradley Schlozman failed to prosecute 

public corruption related to the Medical Supply Chain litigation and failed to enforce civil rights 

laws related to the Novation LLC defendants success in getting Medical Supply Chain's counsel 

Bret D. Landrith disbarred. Samuel Lipari raised these concerns before the US Court of Appeals for 

the Eight Circuit. On January 16, 2007 Attorney General Gonzales tried to quell criticism of the 

mass US Attorney firings and the misuse of the USA PATRIOT Act by announcing John Wood 

would be taking Schlozman's place in Kansas City.” 

 
Above from Medical Supply Chain press release dated April 9, 2007. 
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152. When Karl Rove’s role in politically influencing the operations of the US Department of 

Justice started coming to light as a result of the “Ninth US Attorney” press release created by the petitioner 

in the first part of April, 2007, the hospital supply cartel’s protection conspiracy hub of Rove and McNulty 

turned to Scott J. Bloch, head of the Office of Special Counsel ( and former Kansas Disciplinary 

Administrator representative) to run protection for Karl Rove. 

 

(B) Special Counsel Scott J. Bloch 

153. Scott J. Bloch was supposed to be investigating Karl Rove, warrantless surveillance and the 

Hatch Act employment violations of the defendant Bradley J. Schlozman ( also from Kansas) and 

Schlozman’s conduct in Missouri to protect the hospital supply cartel defendants from the petitioner but 

identified more strongly with his role protecting hospital supply cartel members than his government job as 

Special Counsel.  

154. Scott J. Bloch’s real direction and actions were not from the mandate of his government 

office but instead communicated to him through the Republican National Committee (“RNC”) email 

system from his hospital supply cartel protector associates in the conspiracy hub of Rove’s USDOJ 

protection scheme. 

155. An investigation of Scott J. Bloch however, by the federal Office of Personnel Management's 

inspector general looking into claims that Mr. Bloch improperly retaliated against employees and dismissed 

whistleblower cases without adequate examination, threatened to expose the USDOJ’s protection selling 

conspiracy hub’s use of RNC email to control the US Department of Justice. 

156. To protect the conspiracy, Scott J. Bloch destroyed evidence including the RNC email on 

Dec. 18 and Dec. 21, 2006 by having his drive and two others used by departed aides subjected to a level 

seven wipe. The wipe eliminates the possibility of the hard drives being forensically reconstructed. 

 

iv. The Attempt to Interfere With CoxHealth Investigation 

 

157. Staffers for Missouri’s US Senator Christopher S. “Kit” Bond approached the Bush 

administration in 2005 and suggested that it might be wise to remove Graves from his post after his four 

year term expired because of his wife's involvement in a controversial 'fee office' patronage scheme in 

Missouri. 
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(A) Senator Kit Bond 

158. Later Senator Kit Bond did become directly involved in Graves' termination in early 2006.  

159. Senator Kit Bond 's spokesman Shana Marchio said in a statement: “Senator Bond … upon 

(Graves’) request personally called the White House to gain Todd extra time to wrap up case work before 

his departure." 

160. The White House rejected Senator Kit Bond’s efforts on Graves’ behalf because of 

“performance” concerns. E-mails from the Justice Department and the White House have used similar 

language in discussing the other U.S. attorneys who were fired. 

 

(B) Appointment of USA Bradley J. Schlozman 

161. Bradley J. Schlozman was appointed to serve as the United States Attorney for the Western 

District of Missouri under an Attorney General Appointment on March 23, 2006. 

162. On July 3, 2006 , the federal grand jury investigating Medicare fraud at CoxHealth in 

Springfield, Missouri ended its term without issuing indictments. 

163. However, the evidence of Medicare fraud by defendant Robert H. Bezanson’s CoxHealth 

hospital that had been heard and recorded during the grand jury term was too substantial for the USDOJ not 

to proceed. 

164. The hospital supply cartel was concerned that the widespread inquiry started by former US 

Attorney Todd Graves would also lead to charges against the artificial inflation of hospital supplies through 

the kickback practices and Medicare fraud used by the defendants VHA Mid-America, LLC, VHA and 

Novation, LLC. 

165. The continuing prosecution of CoxHealth had to be narrowed and kept from targeting 

Novation LLC. 

 

(C) Appointment of USA John Wood 

166. After the petitioner’s April 9, 2007 press release caused Bradley J. Schlozman to be recalled, 

the administration at the direction of Karl Rove appointed John F. Wood to the position of US Attorney for 

the Western District of Missouri on April 11, 2007.  

167. US Attorney John F. Wood is a cousin of Senator Kit Bond. 
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v. Hospital Cartel Stops the Federal Grand Jury Over VHA Defendant’s Medicare Fraud 

168. The petitioner knew of US Attorney Todd Graves’ reputation as a supremely competent state 

prosecutor and had followed Grave’s prosecution of the Kansas City pharmacist that had diluted 

chemotherapy drugs. 

 

(A) USA Todd Graves 

169. The petitioner did not know at the time he discovered Todd Graves had also been targeted 

and wrongfully fired as a US Attorney over an ongoing Medicare Fraud investigation of a Missouri 

hospital. 

170. Just like the Western District of Missouri’s US Attorney Todd Graves, the first prosecutor 

identified as being fired by the Office of the Attorney General was Carol Lam, a U.S. Attorney in San 

Diego, California.  

171. Like Graves, Carol Lam was personally prosecuting Medicare fraud.  

 

(B) USA Carol Lam 

172. US Attorney Carol Lam had investigated and then prosecuted the Tenet Healthcare Alvarado 

hospital when political pressure was brought on the Justice Department to remove her from office.  

173. Tenet Healthcare is a member of Novation LLC and the hospital supply cartel. 

174. Carol Lam's prosecution caused the U.S. Department of Health and Human Services 

threatened to cut Medicare and Medicaid funds to Alvarado Hospital over Case # 03CR15870 US Dist. 

Court Southern California.  

175. On May 17, 2006, Alvarado Hospital's parent company Tenet Healthcare, agreed to sell or 

close the hospital and pay $21 million to settle criminal and civil charges.  

 

(C) Defendant Robert H. Bezanson 

176. The defendant Robert H. Bezanson is President & CEO of CoxHealth a hospital system in 

Springfield, Missouri that also operates a nursing home. 
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 177. CoxHealth, like Tenet Healthcare Alverado is also a member of Texas based Novation LLC 

which includes the Volunteer Hospital Association (“VHA”) and University Health System Consortium 

(“UHC”). 

178. The defendant Robert H. Bezanson has participated in the fraudulent reports of Novation, 

LLC that misrepresent the hospital supply cartel’s artificial inflation of hospital supply costs as a savings to 

CoxHealth. 

179. In 2007, the fraud of the “savings” report was continued but under the name of Robert H. 

Bezanson’s other organization, the defendant VHA Mid-America, LLC, a subsidiary of VHA and also a 

member participant in Novation, LLC. 

 

vi. Federal Grand Jury Investigation of Defendant Bezanson’s Hospital For Medicare Fraud 

 180. On August 26, 2005 the Springfield Missouri News-Leader reported that US Attorney Todd 

Graves U.S. Attorney Todd Graves names former Cox CEO Larry Wallis and former Cox Chief Financial 

Officer Larry Pennel as targets. He names former Cox employee David Tapp, Cox corporate compliance 

officer Betty Breshears and the present action defendant Cox CEO Robert Bezanson as subjects of the 

government action. 

 

(A) CoxHealth 

 181. The News-Leader August 26 article also stated under the heading “New Revelations” 

information about the investigation: 

“Bezanson first publicly acknowledged on April 1 that an "audit" was being conducted by Health 

and Human Services. Subsequent hospital memos and court documents mentioned an investigation. 

 

Graves' court document reveals for the first time who and what is under scrutiny at Cox. 

 

The document states, "Since at least December 2004, agents from the United States Department of 

Health and Human Services, Office of Inspector General, Office of Investigations have been 

investigating allegations that defendant Cox and its agents/employees/corporate officers were and 

are involved in the commission of criminal health care fraud with respect to the Medicare program." 

 

The document explains that a government attorney told a Cox attorney in January 2005 that 

investigators were looking into allegations of Medicare fraud and needed to perform an on-site audit 

at Cox. The Cox lawyer indicated Cox was aware of possible irregularities and was conducting an 

internal investigation. 

 

One of the matters under investigation is the method by which Cox billed Medicare for dialysis 

services, Graves said. 
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"The specific allegation is that the physicians were paid despite not providing a service," he said. 

 

Graves continued: "The government's investigation is wide-ranging and includes numerous 

additional matters that have nothing to do with Cox's dialysis services program and the physicians 

who were working in Cox's dialysis services program. 
 

"Numerous Cox agents, employees, or officers have been identified as targets and/or subjects of the 

government action," it states. 

 

Graves' document names Wallis, Pennel, Bezanson, Breshears and Tapp "by way of illustration and 

not by way of limitation." 

 

 182. Above from August 26, 2005 the Springfield Missouri News-Leader article Federal probe 

looks at 5 Cox officials Investigation focuses on determining whether Medicare fraud took place. By 

Kathleen O'Dell. 

183. On July 3, 2006 , The News-Leader reported the federal grand jury issued no indictments in 

the CoxHealth Medicare fraud investigation before ending its term. 

184. The News-Leader article stated that “Among the unanswered questions after the grand jury's 

dismissal Thursday is the status of an overlapping civil suit filed on behalf of two fired Cox employees. 

Their attorney, Matthew Placzek, declined to comment about the issue Thursday.” 

185. The News-Leader reported on October 3, 2006 - A U.S. District Court judge has lifted the 

stay, or delay, he imposed in November 2005 on the lawsuit against CoxHealth (Springfield, MO) filed by 

two former dialysis administrators.  

186. The same article stated Roger Cochran and Dennis Morris claim they were wrongfully fired 

in 2004 after it became known they cooperated with federal law enforcement officials investigating alleged 

fraudulent business practices at Cox, court records show. 

187. And that CoxHealth has been ordered by a U.S. District Court judge to produce internal files 

that led to the firing of two dialysis supervisors. 

188. The News-Leader reported on September 17, 2007 - CoxHealth officials have confirmed the 

system has set aside $26 million in a special fund for possible expenses and settlement of an ongoing, wide-

ranging federal probe. 
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189. The article stated; "U.S. attorneys have said in court documents they are investigating 

whether Cox officials committed Medicare fraud by knowingly overcharging the government program for 

kidney dialysis services by using a method of billing it was not eligible to use. 

190. The article also reported Investigators are also looking at whether Cox officials paid two 

kidney specialists to serve as medical directors at Ozarks Dialysis Services even though they did not 

provide a service, according to a court document." 

191. CoxHealth’s $26 million is five million dollars larger than even the May 17, 2006 agreement 

of Tenet Healthcare to pay $21 million to settle criminal and civil charges for Tenet Healthcare Alvarado. 

 

vii. Karl Rove Saw Removing US Attorney Todd Graves As Protecting Novation, LLC and VHA 

 192. Governor Matt Blunt and the Blunt family were strong social conservative Republicans, loyal 

to the Bush Administration. The Southern part of Missouri had always been key to George W. Bush’s 

success and the destiny of the Republican party relied on the whether the swing state went with the GOP or 

its traditionally Democrat roots.  

 
(A) Governor Matt Blunt 

 193. Governor Matt Blunt’s hometown is Springfield, Missouri and the financial support of the 

above living wage population and especially healthcare professionals and the management in the 

CoxHealth and Freeman healthcare systems has been essential to the Blunt family’s political fortunes.  

 

(B) Lathrop & Gage LC 

194. The defendant Lathrop & Gage LC employed Mark F. "Thor" Hearne, a high-level GOP 

operative, friend of Karl Rove, former national general counsel for the Bush/Cheney '04 political campaign, 

and co-founder of the American Center for Voting Rights (ACVR) that was used by the Republican 

National Committee to coordinate voting disenfranchisement.  

 

(C) Mark F. "Thor" Hearne 

195. Mark F. "Thor" Hearne, in his capacity at Lathrop & Gage LC, was also Missouri Governor 

Matt Blunt's long-time legal man counsel.  
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196. Both Missouri Governor Matt Blunt and Lathrop & Gage LC were being investigated by the 

Arkansas U.S. Attorney Bud Cummins in association with the privatization of the lucrative state licensing 

fee offices when Cummins was wrongfully fired by the US Department of Justice at the direction of Karl 

Rove. 

197. U.S. Attorney Bud Cummins was then replaced by Tim Griffin a former assistant and protege 

of Karl Rove. 

 

viii. Fallout from MSC April 9
th

 Press Release Revealing Todd Graves was the Ninth US Attorney 

198. On the day Lathrop & Gage LC was tied to the US Attorney firing scandal, the law firm’s 

CEO Tom Stewart requested a 90-day sabbatical on April 23
rd

 2007 "for matters having to do with personal 

and family health."  

 

(A) Lathrop & Gage LC 

199. Tom Stewart had previously announced that he would leave his position as chief executive at 

Lathrop & Gage LC to become chairman, effective July 1, 2007.  

200. Instead, he has left Lathrop & Gage LC firm altogether and the KC Star reported that 

"Stewart held the top job at the firm for 18 years. During his tenure the firm grew from about 60 attorneys 

to 280." 

 

(B) Uninsurable Risk of Husch & Eppenberger LLC 

201. At Husch & Eppenberger LLC, the previous incarnation of the defendant Husch Blackwell 

Sanders LLP the firm had undertaken the entire representation of the hospital supply cartel co-conspirators 

General Electric, GE Capital and GE Transportation in addition to the conflicting interest of being local 

counsel for the defendants Novation LLC, VHA, UHC, Neoforma, Inc., Robert J. Zollars, Curt Nonomaque 

and Robert J. Baker. 

202. John K. Power of Husch Blackwell Sanders LLP had handled the case load by imitating the 

conduct of the Shughart Thomson & Kilroy P.C. attorneys who consistently obtained outcomes against the 

petitioner in the Kansas District Court that contradicted the facts and controlling law. 

203. When the petitioner brought his state law claims to the 16
th

 Circuit and this court, John K. 

Power of Husch Blackwell Sanders LLP would fail to show up for the court’s hearings or participate in 
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court ordered mediation, prompting the petitioner to finally press release John K. Power of Husch & 

Eppenberger LLC’s absences: 

 

ix “$450 Million Dollar Medical Supply Lawsuit Returned to Missouri State Court 

 

Samuel Lipari wins remand order following an untimely removal of state contract claims 

that exposed Health Care Corruption 

Independence, MO (PRWEB) December 12, 2006 -- Medical Supply Chain founder 

Samuel Lipari's lawsuit for $450 million dollars in damages over a contract with General Electric 

(GE) to finance the Independence Missouri firm's entry into the hospital supply market in June 2003 

was returned to Jackson County 16th Circuit Court at Independence by the US District Court for the 

Western District of Missouri. The GE defendants attempted to remove the case to US District Court 

on July 17, 2006 after General Electric lost a motion to dismiss the lawsuit on May 31, 2006 and 

failed to attend two Jackson County Circuit Court hearings or participate in court ordered mediation 

since the lawsuit was filed March 22, 2006. The lawsuit is Lipari v General Electric, et al, Case # 

0616-CV07421 
United States District Judge Hon. Fernando J. Gaitan, Jr. ordered the lawsuit remanded 

back to Jackson County 16th Circuit Court of the State of Missouri on November 29, 2006 because 

the federal court lacked jurisdiction. 

The lawsuit defendants General Electric Company, General Electric Capital Business Asset 

Funding Corporation and GE Transportation System Global Signaling, LLC are represented by the 

St. Louis, Missouri law firm Husch & Eppenberger, LLC through their Kansas City, Missouri 

attorney John K. Power. John K. Power, Husch & Eppenberger, LLC 1200 Main Street Suite 2300 

Kansas City, MO 64105, (816) 283-4651. 

Samuel Lipari is the founder of Medical Supply Chain and is currently launching a 

consumer oriented discount medical supply business based in Independence, Missouri: 

http://MedicalSupplyLine.com Mr. Lipari is representing himself in the lawsuit. 
About Medical Supply Chain:  

Medical Supply Chain (MSC) is a worldwide provider of web-based supply chain 

collaboration solutions with an electronic marketplace serving health care communities and their 

trading partners. Medical Supply Chain was founded in May of 2000 with a mission to deliver 

enabling supply chain technology in health care. To learn more visit: 

http://www.MedicalSupplyChain.com” 

 

Above from Medical Supply Chain press release dated December 12, 2006. 

 204. The press releases and the fact that the petitioner maintains all his documents openly on the 

www.medicalsupplychain.com/news web site caused MedicalSupplyChain.com information to show up 

earlier in Google searches than the Husch & Eppenberger, LLC web site  

205. The bad public relations image caused Husch & Eppenberger, LLC’ senior successful 

partners with business to start leaving or considering leaving for their own practice or to form small 

boutique firms competing with Husch & Eppenberger, LLC. 

 206. After the April 9th 2007 press release identifying Todd Graves as the 9th US Attorney 

wrongfully fired caused attention to be directed toward Husch & Eppenberger, LLC’s conduct in the 

petitioner’s litigation against the General Electric hospital supply cartel defendants. 
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 207. Without even shame or embarrassment, John K. Power of Husch & Eppenberger LLC caused 

General Electric’s CEO to become a RICO (18 U.S.C. § 1962 et seq. ) defendant as federal claims were 

added to the petitioner’s action against General Electric. 

(A) Husch Blackwell Sanders LLP 

 208. Husch & Eppenberger, LLC’s senior partners who had ignored discrete notice by the 

petitioner of John K. Power’s conduct eventually became aware of the problems for the firm and began a 

desperate campaign to merge into another Missouri regional firm. 

 209. The firm eventually agreeing to take Husch & Eppenberger, LLC’s three hundred attorneys 

was Blackwell Sanders LLP. 

 210. Recently the two firms announced that their common enterprise will be named Husch 

Blackwell Sanders LLP and Husch & Eppenberger, LLC’s web site has stated that its name has changed to 

Husch Blackwell Sanders LLP. 

(B) Kansas City Business Journal 

 211. The Kansas City Business Journal reported that the merger had to take place by December 

31
st
 2007 and speculated that this was do to a conflict of interest between Blackwell Sanders LLP and 

Husch & Eppenberger, LLC’s clients. 

 212. What the Kansas City Business Journal was unaware of was the liability created from the 

management of the legal defense of the General Electric clients in the litigation with the petitioner. 

 213. The Kansas City Business Journal was also unaware that Husch & Eppenberger, LLC had 

replaced Washington DC based Arnold & Porter as the sole counsel for the General Electric defendants. 

214. Husch & Eppenberger, LLC had been put first into the role of local counsel in the Kansas 

District court antitrust litigation and then into sole counsel on the 16
th

 Circuit Independence Missouri 

contract claims because of Husch & Eppenberger, LLC’s billion dollar municipal bond underwriting 

malpractice coverage.  

215. On information and belief the petitioner avers that the December 31
st
, 2007 deadline was the 

expiration of Husch & Eppenberger, LLC’s malpractice liability and that liability insurance has been 

transferred under false representations to the insurers of Husch Blackwell Sanders LLP or in the alternative 

has ceased to be in force. 
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x. The Defendants’ Need To Change Their Revenue Model 

 216. The defendants CoxHealth, Stormont-Vail Healthcare, Inc.,and Saint Luke's Health System, 

Inc., needed to change their revenue model.  

 217. While organized as Missouri nonprofit corporations, CoxHealth and Saint Luke's Health 

System, Inc. have the goal of increasing payments for services and goods sold through their institutions.  

 

(A) Loss of Preferential Medicare Reimbursement through Blue Cross Blue Shield Of Kansas, Inc. 

 218. Previously, this increased revenue was achieved through favorable treatment by Blue Cross 

Blue Shield Of Kansas, Inc., located in Topeka, Kansas. 

219. An African American whistle blower named Rosalind Wynne reported to the federal 

government in the early 1990’s that  Medicare coding procedures were not being followed in the Medicare 

and Medicaid administration  contract held by Blue Cross for Kansas, Missouri and Nebraska.  

220. The action, eventually styled US ex rel, Rosalind L. Wynne v. Blue Cross Blue Shield Of 

Kansas, Inc., KS District Court Case No. 05-4035-RDR  was held under seal for over six years.  

221. The federal government however acted on the information furnished by Wynne and unknown 

to her, reached a settlement with Blue Cross Blue Shield Of Kansas, Inc. and the State of Kansas which had 

regulatory control over the insurer while Governor Kathleen Sebelius was the Insurance Commissioner for 

Kansas from 1994-2002.  

 

(B) USA Eric F. Melgren 

222. The United States Attorney for the District of Kansas Eric F. Melgren was on the purge list in 

January 2006 but was removed from the targeting list by demonstrating his loyalty to Karl Rove and 

Attorney General Alberto Gonzales and did not intervene in the False Claims Act case against Blue Cross 

Blue Shield of Kansas for the fraud in processing Medicare claims for Missouri, Kansas and Nebraska.  

223.. The hospital supply cartel defendants were still able to receive favorable treatment from Blue 

Cross Blue Shield Of Kansas, Inc. which resulted in approval of inappropriate up-coding and elimination of 

audits until 2007 when the contract was awarded to Wisconsin Physicians Service Health Insurance Corp., 

of Madison, Wis. a legitimate Medicare Administrator.  
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224. In May 2007, the Centers for Medicare and Medicaid Services, a branch of the U.S. 

Department of Health & Human Services, told Blue Cross Blue Shield of Kansas it wasn't in the running 

any longer for a major Medicare contract to cover Kansas, Nebraska, Iowa and Missouri in Medicare Part 

A (inpatient) and Medicare Part B (outpatient). 

225. The intervention of Karl Rove in continuing the suppression of enforcement against Blue 

Cross Blue Shield Of Kansas, Inc.  had caused Blue Cross management to mistakenly believe it could 

continue to destroy and delay valid claims for some regional healthcare providers while giving preferential 

treatment to the hospital supply cartel members to advance the anticompetitive interests over the healthcare 

marketplace of Missouri, Kansas and Nebraska.  

226. In May 2007, the Centers for Medicare and Medicaid Services, a branch of the U.S. 

Department of Health & Human Services, told BCBS it wasn't in the running any longer for a major 

Medicare contract to cover Kansas, Nebraska, Iowa and Missouri in Medicare Part A (inpatient) and 

Medicare Part B (outpatient). 

227. The continuation of these practices which resulted in substandard performance of the 

Medicare and Medicaid administration contracts resulted in Blue Cross Blue Shield Of Kansas, Inc.’s 

management losing the contract and 350 living wage jobs in Topeka, Kansas by February 29, 2008. 

(C) Insure-Missouri 

228. Governor Matt Blunt had followed the RNC template of “hurt ‘em and heal ‘em” to 

accomplish the hospital supply cartel’s plan to break Medicaid and lead an end run around the US Congress 

with a replacement program that opted out of Medicare’s controls and safe guards and awarded the funds to 

the State of Missouri in a pilot program. 

229. The defendant Husch Blackwell Sanders LLP through the influence of the hospital supply 

cartel installed a former Husch Eppenberger LLC attorney as Jane Drummond to serve as the Director of 

the Department of Health and Senior Services (DHSS) where she directs Missouri’s healthcare purchasing.  

230. The Insure-Missouri scheme attempts to source vendors through a request for proposal 

process that was secretive and quickly concluded.  
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231. The vendors that knew of the RFP and the meetings required to submit a proposal also 

participated in Governor Matt Blunt’s creation of Insure-Missouri and in determining the ! billion dollar 

budget for the first phase. 

232. The exploratory meetings, exchange of studies, emails and phone records were all to be 

maintained as Missouri state documents, even the schema of the software for the portal or electronic 

marketplace. 

233. The portal utilizing Cerner’s software creates a digital version of the Alabama Certificate of 

Need Board, allocating market share between insurance providers and hospital supplies to VHA /Novation 

LLC. 

234. The central utility of Insure-Missouri to the hospital supply cartel defendants however is the 

scheme’s liberation of Medicare dollars to replace Medicaid with payments that did not have Congress’ 

audits and controls. 

235. Insure-Missouri was intended to replace Blue Cross Blue Shield Of Kansas, Inc.’s liberal 

preferential allocation of Medicare dollars so the artificial inflation could continue. 

 

xi. Phase I of the Plan To Eliminate Missouri Medicaid And Effective Cost Auditing 

 236. February 29, 2008 is judgment day for the hospital supply cartel defendant hospitals 

CoxHealth, Stormont-Vail Healthcare, Inc.,and Saint Luke's Health System, Inc. who would lose the 

backroom practices of trusted Blue Cross Blue Shield Of Kansas, Inc. employees and the mysterious 

suspense audits and bulk audit free Medicare claims administration frequently enjoyed by the defendants 

and their bottom line. 

 237. The hospital supply cartel defendants CoxHealth and Saint Luke's Health System, Inc.  along 

with the 39 other “nonprofit” Missouri hospital members of the defendants Volunteer Hospital Association 

of America, Inc. (VHA), VHA Mid-America, LLC, Novation LLC and Neoforma, Inc. now GHX, LLC, 

including BJC HealthCare, Freeman Health System in Joplin, St. Luke's Health System in Kansas City, 

Liberty Hospital, Skaggs Medical Center in Branson, St. Francis Medical Center in Cape Girardeau, and 

Citizens Memorial Hospital in Boliver all were depending on the defendant hospital supply cartel’s scheme 

to eliminate Medicaid and replace the coverage with a new federal and state funded health insurance plan 

designed by the  Republican National Committee to be piloted in Missouri.  
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 238. The name of the new program was to be called “Insure Missouri”. www.insuremissouri.org 

 239. The plan calls for opting out of the federal Medicaid system and replacing it with a Missouri 

state pilot program that controlled and administered federal Medicare funds in a block grant, free of the 

audits and requirements of the federal Medicaid and Medicare programs.  

 240. The lifting of federal controls is specifically required by the defendants CoxHealth and Saint 

Luke's Health System, Inc. to replace the favorable preferential treatment enjoyed under  

241. The “Insure Missouri” program was to be the centerpiece of Governor Matt Blunt’s re-

election campaign and was promoted by Blunt in his 2008 State of the State Address.  

242. In 2005, to make way for the initiative that would eliminate federal oversight of Medicare 

and Medicaid expenditures required by the defendant cartel to artificially inflate hospital supply costs,  

Governor Matt Blunt cut 162,000 Missouri citizens off Medicaid. 

243. The hospital supply cartel defendants, Karl Rove the former deputy chief of staff to the Bush 

administration and the Republican National Committee had worked extensively with Governor Matt Blunt, 

Henry Herschel and Ed Martin in secret meetings and utilizing email and “Blackberry” text messaging to 

determine state policy and administration rulemaking.  

244. The Missouri House of Representatives were left out of the decision making process by 

Governor Matt Blunt’s administration, even key representatives from his own party. 

KOMU TV in Jefferson City, Missouri reported the dissension: 

“Republican Rob Schaaf from St. Joseph says he wants to scrutinize Gov. Matt Blunt's 
Insure Missouri program. Blunt wants to sign up thousands of working parents by this spring, but 
that could be delayed by the study. Schaaf plans to finish before the state budget is approved. He 
says he wants to be sure the plan works before it gets money. Some lawmakers are annoyed that 
Blunt has already begun to seek bids from insurance companies. He plans to ask for $43 million to 

pay for the program.” 
 

KOMU House Republicans Study New Health Plan Published: Friday, January 11, 2008 at 12:38 

PM.  

245. The Democrat House Minority leader, Representative Paul LeVota stated: 

"If the governor is serious about improving health care in this state, he should start by 

reversing the disastrous cuts he imposed three years ago that resulted in 180,000 Missourians losing 
access to health-care services," House Minority Leader Paul LeVota, D-Independence, said. "This is 
something we can do now - without a tax increase and without resorting to questionable schemes 
that leave many Missourians behind." 
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246. Blunt stalls insurance plan kickoff, Governor wants time to sway legislators. By Jason 

Rosenbaum, Columbia Tribune, February 23, 2008. 

247. On information and belief, the actual reason the Governor of Missouri Matt Blunt halted the 

registration of Missourians into the Insure-Missouri plan was due to the unplanned visit by Mike Leavitt, 

Secretary of the U.S. Department of Health and Human Services to Kansas City on February 20 , 2008. 

248. On information and belief, Secretary Mike Leavitt communicated to the hospital supply cartel 

and Governor Matt Blunt that the U.S. Department of Health and Human Services could no longer endorse 

Missouri opting out of the administration of Medicaid and Medicare funds by federal contractors as had 

been earlier planned by the Bush administration under Karl Rove.  

249. On information and belief, Secretary Mike Leavitt halted the plan because of renewed 

investigations of Governor Matt Blunt by the USDOJ as a result of the US Attorney firing scandal and Karl 

Rove’s use of the US attorneys in a protection selling scheme. 

 

xii. Destroying Evidence in Covering Up Missouri Governor Matt Blunt’s Work With the Cartel 

250. The defendant conspirators through the State of Missouri administrative branch have acted to 

conceal Governor Matt Blunt’s involvement in furthering the interests of the hospital supply cartel. 

251. In November 2007, the State of Missouri Office of Administration filed an ethics complaint 

against Scott Eckersley for acting ethically in his service to the State of Missouri and to Governor Matt 

Blunt. 

252. Scott Eckersley, a Springfield attorney was deputy counsel to Missouri State Governor Matt 

Blunt but was fired on Sept. 28 because he had been raising questions about whether Blunt and his staff 

were handling e-mails in compliance with state record-retention and open-records laws. 

253. Scott Eckersley was fired and defamed in retaliation for pointing out that Blunt's 

administration was destroying e-mails in violation of Missouri's open-records law. 

254. The lawsuit by former Governor Blunt attorney Scott Eckersley alleges that Blunt's top aides 

ordered staff to delete e-mails to avoid having to provide information to the media and public under 

Missouri's Sunshine Law. 
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255. Scott Eckersley's former supervisor, Governor Blunt’s Chief Counsel Henry Herschel, has 

been replaced and moved into another state job as retribution for allowing the Scott Eckersley's criticism of 

destroying email and records to become public. 

256. Attorney Rich AuBuchon, General Counsel of the Office of Administration has fraudulently 

mislead the public in order to continue the concealment of illegal destruction of email, electronic text 

messages and other state records some of which are connected to the hospital supply cartel’s scheme to 

switch Missouri off of Medicaid where their artificial inflation of hospital supply costs would go 

unchecked: 

"Mr. Eckersley never once voiced a concern, never once wrote an e-mail, never once talked to other 

employees in the office evidencing any concern that the governor's office was not complying with 

the Sunshine Law or any record-retention policies." 

 

257. Rich AuBuchon’s misrepresentation contradicts the fact that Scott Eckersley sent emails to 

Rich Chrismer, Governor Blunt’s Chief Counsel Henry Herschel and Ed Martin before September 20, 2007 

advising Administration officials about the email retention policy that was being deliberately violated.  

258. On or about October 25, 2007 Rich Aubuchon made the following intentional and written 

misrepresentation of facts to to the editorial page editor of the Springfield News-Leader, Tony Messenger: 

 “On Friday, September 28, 2007, Martin and Pryor met with Eckersley to discuss his 

departure. [...]  He spoke about his role in the General Counsel's office and asserted for the first time 

his views about the policy of record retention.” 

 

259. Rich AuBuchon is assertions in the letter were known by AuBuchon to be false. 

260. Aubuchon's letter makes clear, he had by that time made an exhaustive search through all 

Eckersley's emails and would therefore have been fully aware of the emails sent before September 28 from 

Eckersley to others in the governor's office stating his views about the violation of the record retention 

policy. 

261. Governor Matt Blunt and the governor’s office attorney Ed Martin had instructed Rich 

AuBuchon, the General Counsel of the Office of Administration to go forth and make misrepresentations to 

defend Governor Blunt against Scott Eckersley’s public exposure of the violation of records retention laws 

and the intentional destruction or spoliation of email records because by early fall of 2007, the Missouri 

Governor knew he was a person of interest in the US Attorney firing investigations. 
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262. The petitioner’s revelation on April 9, 2007 that former Western District of Missouri US 

Attorney Todd Graves had been fired caused the US Senate and House of Representatives Judiciary 

Committees to expand their respective investigations and Governor Matt Blunt and Ed Martin knew they 

had created an unlawful policy of destroying records to conceal Governor Matt Blunt’s work in the hospital 

supply cartel scheme to switch Missouri off of Medicaid.  

263. Governor Matt Blunt and Ed Martin knew that their direct misrepresentations regarding why 

Scott Eckersley would lead to federal felony indictments while Governor Matt Blunt still held office. 

264.While Missouri newspapers were covering the controversy over the firing of Scott Eckersley 

and the failure of Governor Matt Blunt and Ed Martin to have a lawful policy regarding the retention of 

email and other electronic records, Missouri Attorney General Jay Nixon received information from a 

whistleblower in the administration that the back up tapes had been tampered with to eliminate evidence. 

265. On January 22, 2008 Governor Matt Blunt announced he would not be running for re-

election.  

 

xiii. The Defendants Scheme To Fraudulently Obtain Federal Cancer Research Funds 

 266. The Hall Family Foundation has been a central supporter of the Kansas City Area Life 

Sciences Institute, Inc. (“KCALSI”) chaired by Irvine O. Hockaday Jr.  

 267. The Hall Family Foundation contributed over $800,000.00 to KCALSI. 

 

(A) Irvine O. Hockaday Jr. 

 268. Irvine O. Hockaday, Jr., is the retired president and chief executive officer of Hallmark 

Cards, Inc. 

 269. Mr. Hockaday is a celebrated Republican Party contributor: 

“I believe that the way President Clinton has conducted himself in office is wanting,'' said Irvine O. 

Hockaday, the chief executive of Hallmark Cards, who said he was not thrilled by the choice but 

planned to vote for Mr. Dole. 

''We're at a stage in the evolution of our democracy where the power of example has become 

disproportionately important,'' Mr. Hockaday said. ''The inconsistencies in delivering on his word 

and the way the White House has handled Whitewater and Filegate issues all add up to a 

counterproductive behavioral example.'' 

 
 Above from “Executives Back Dole Despite Clinton Record” By Judith H. Dobrzynski, New York 

Times, October 18, 1996. 
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(B) Kansas City Area Life Sciences Institute, Inc. 

270. The Kansas City Area Life Sciences Institute, Inc. is located at Kansas City 2405 Grand Blvd 

Suite 500, Kansas City, MO 64108, in the Hallmark, Crown Center area.  

 271. KCALSI became the coordinating entity for the larger effort to obtain a Kansas City Missouri 

National Cancer Center in the Plaza area Hospital facility of the defendant Saint Luke's Health System, Inc. 

a Novation LLC, VHA hospital.  

 272. Primarily seeing KCALSI as a lobbying organization to promote government life sciences 

research investment in the greater Kansas City area, Irvine O. Hockaday Jr. saw Saint Luke's Health 

System, Inc. as a more agile, entrepreneurial entity than the UMKC School of Medicine to develop into a 

National Cancer Center. 

 273. Other stakeholders in KCALSI like principals in the Kansas City Star have criticized 

UMKC’s unwillingness to expand its innovative Doctor education program to include more students to 

meet the emergency shortage of medical doctors nationwide. 

  274. KCALSI promoted a scheme to staff their vision of a national Cancer research program at 

Saint Luke's with resident Doctors from the University of  Kansas. 

 275. KCALSI called the project “The National Cancer Institute (NCI) Comprehensive Cancer 

Center Designation for KUMC.” 

 276. This vision failed to account for the needs of Kansas hospitals and communities, especially in 

Wichita and the Western half of the state that depended on those same residents.  

 

(C) KU Medical School 

 277. Instead KCALSI focused on the advantages to be gained from leveraging KU Medical 

School’s academic credentials for the bountiful research dollars a designated National Cancer Center would 

qualify to  receive, even as much as two billion dollars a year.  

 278. To secure the unusual arrangements of obtaining the KU Medical School students, 

researchers and residents for work across the state line into Missouri, KCALSI had to bring Kansas  

Governor Kathleen Sebelius on board and to also pry KU Medical School free of the KU Hospital 
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Authority in Kansas City, Kansas which was created to protect the state teaching hospital known popularly 

as KU Medical Center from Saint Luke's Health System, Inc.’s competition.  

 

(D) KU Hospital CEO Irene Cumming 

 279. Irene Cumming, CEO of the University of Kansas Hospital was given a job by the hospital 

supply cartel defendant University Health System Consortium (UHC) on March 19, 2007 to help KCALSI 

take control of KU medical School. 

 280. Irvine O. Hockaday Jr. openly expressed his involvement in trying to merge KU Medical 

School with the defendant Saint Luke's Health System, Inc. a Novation LLC hospital chain to create a 

federally funded National Cancer Center: 

“Much has been written about the affiliation discussions that have been going on between KUMC,  

KUH and SLH.  

I can report that Letters of Intent have been signed between these institutions to affiliate for  

purposes of teaching and research.  

These letters will be submitted to the Boards of both hospitals at their February meetings.  

The signed agreements describe a collaboration around teaching and research which would  

leverage the complimentary strengths of each institution.  

There is enormous promise in this.  

But, not all issues have been resolved—as they must be for a master affiliation agreement to be  

concluded.  Gaps exist between KUMC and KUH on key issues.  

Importantly, however, the Chancellor of the University of Kansas unequivocally assured me and  
asked me to assure you that resolving these remaining issues will be top priority for KU.  He will  

dedicate his full effort to that end.  

He further advised that the clear goal of the University is to complete this process and fulfill our  

vision of a national recognized life sciences center. 

This clear and unequivocal commitment by Chancellor Hemenway recognizes a central reality:   

there is one purpose of these affiliations and only one.  

And that is to accelerate and elevate medical research and patient care in our region...to the  

benefit of our residents and beyond.  

That is the only reason for affiliation.  

And it is every reason.  

To let parochial institutional interests, bureaucratic complexities or individual agendas to  
supersede our regional opportunity—even our obligation—would subvert the very purpose and  

hope of this conference. 

The Chancellor has said he will not let that happen.  

In a remarkable statement of support for the affiliation concept, a combination of foundations  

and businesses have committed a pool of approximately $150M—and that could grow—to this  

effort...so long as the institutional leadership pursues a truly collaborative effort.  

You should know the names of those who have stepped forward in such unprecedented fashion.  

Cerner, DST, Embarq, GKCCF, Great Plains Energy, H&R Block, Hall Family Foundation, 

Hallmark  

Kansas City Southern, Sprint, YRC, Three anonymous  

Hopefully their leadership will be mirrored by that of University of Kansas and KU Hospital.  

This has not been easy...nor will the execution of such an undertaking be easy.  
Truman and UMKC have legitimate questions that will need to be addressed.” 

  

 Above from Hockaday 2007speech to the Kansas City Chamber of Commerce. 
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xiv. Novation LLC Plan To Launder Federal Cancer Research Funds Replacing Neoforma 

 

281. The defendants Novation LLC, VHA, VHA Mid-America, LLC, Thomas F. Spindler, Robert 

H. Bezanson, UHC, GHX LLC and Curt Nonomaque acted through Karl Rove who made repeated visits to 

Kansas City, Missouri gave assurances that the National Cancer Center revenue would be legitimately 

accounted for and used to fund research. 

 

(A) Novation LLC, VHA, VHA Mid-America, LLC 

282. The defendants Novation LLC, VHA, VHA Mid-America, LLC, Thomas F. Spindler, Robert 

H. Bezanson, UHC, GHX LLC and Curt Nonomaque omitted telling Missouri and Kansas State officials 

that the research dollars would replace the money the hospital supply cartel had previously laundered 

through Bob Zollars and Neoforma, Inc. to pay kickbacks to hospital administrators in exchange for acting 

contrary to their institutional interest and maintaining long term artificially inflated hospital supply 

contracts with Novation LLC. 

283. The defendants Novation LLC, VHA, VHA Mid-America, LLC, Thomas F. Spindler, Robert 

H. Bezanson, UHC, GHX LLC and Curt Nonomaque  acting through Karl Rove assured Missouri 

Governor Matt Blunt and Kansas Governor Kathleen Sebelius that Elias A. Zerhouni, M.D, director of The 

National Institutes of Health (NIH), a part of the U.S. Department of Health and Human Services would be 

able to cause John E. Niederhuber, M.D., the Director of the National Cancer Institute (NCI) to 

compromise its cancer research center standards and make the combination of the Novation LLC hospital 

Saint Luke’s and the University of Kansas Medical School a National Cancer Institute (NCI)-designated 

Comprehensive Cancer Center. 

 

(B) Saint Luke’s 

 284. The defendant Saint Luke’s, the University of Kansas Medical School and KCALI made 

representations of eligibility to the National Institute of Health when the Saint Luke’s Plaza hospital and 

the KU Medical School did not have the research faculty, protocols or instructional curriculum to qualify 

and that the newly created institution would reasonably take as long as a decade to legitimately qualify. 
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(C) USA Todd Graves Revealed to be Ninth US Attorney Wrongly Fired 

 

 285. The petitioner being faced with his competitors’ Novation LLC, Neoforma, Inc. VHA and 

UHC openly committing antitrust felonies and tens of thousands dying from loss of health insurance in the 

cartel’s increasingly unaffordable healthcare, could not understand the federal subsidization of the 

monopoly with National Cancer funds given to Novation LLC.  

 286. Earlier, the Bush Administration had privatized the Veteran’s Administration system into 

using the hospital supply cartel Novation, LLC for procurement.  

 287. The petitioner’s April 9, 2007 press release stated: 

“The Western District of Missouri US Attorney office under Todd P. Graves had been active in prosecuting 

Medicare fraud. Medical Supply Chain, Inc.'s civil antitrust suit against Texas based Novation LLC, 

Volunteer Hospital Association (VHA), University Health System Consortium (UHC) and Neoforma, Inc. 

alleges the companies formed a cartel and were involved in a scheme to monopolize hospital supplies to 

defraud Medicare through payments to administrators and kickbacks. The scheme resulted in almost all of 

Kansas City, Missouri St. Luke's hospital's one hundred million dollar supply budget being purchased 

through Novation LLC. St. Luke's merged with University of Kansas Hospital after Irene Cumming, CEO 

of the University of Kansas Hospital was given a job by University Health System Consortium (UHC) on 

March 19, 2007.” 

 

 Above from MSC press release dated April 9, 2007. The press release had the effect of putting 

State of Kansas officials on notice of what was happening.  

288. A public relations representative for KU Hospital called the petitioner that afternoon to 

demand the retraction of the release. Then in the evening called again withdrawing the request for 

retraction and merely pointing out details about the differences between KU Hospital and KU medical 

School. 

 

(D) Kansas State Legislature 

289. The Kansas State Legislature had some renewed questions however about the proposed 

merger. 

290. As a net loser like Truman Medical Center and UMKC School of Medicine, the Kansas State 

Legislature’s questions were about how the merger could go through without harming the significant public 

investment in KU School of Medicine to serve communities around Kansas with Doctors and Residents 

that would otherwise not be there for citizens of Kansas. 

 

(E) Governor Kathleen Sebelius 
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291. Governor Kathleen Sebelius had recruited the Johnson County moderate Republican District 

Attorney Paul Morrison to run as a Democrat for Attorney General of Kansas, despite his repeated human 

rights violations in the Karbino Kuel matter and participation in the City of Topeka Housing and Urban 

Development (“HUD”) corruption scheme by attempting to prosecute the Kansas Army National 

Guardsman Mark Hunt and prevent his deployment to Iraq where he had volunteered to go and needed the 

income to support his family.  

 

(F) Kansas Attorney General Paul Morrison 

292. Governor Kathleen Sebelius had Kansas Attorney General Paul Morrison talk to members of 

the Kansas legislature and stake holders in the University of Kansas to counter the petitioner’s press 

release. 

293. Kansas Attorney General Paul Morrison knew that the petitioner’s counsel Bret D. Landrith 

had been wrongfully disbarred to conceal federal crimes committed by Kansas State judicial branch 

officials. 

 

(G) KS Department of Revenue Secretary Joan Wagnon 

294. Kansas Attorney General Paul Morrison met with David Martin Price and his attorney Craig 

Collins over the kidnapping of Baby C in retaliation for Price’s protected public speech against former 

Mayor Joan Wagnon (later campaign treasurer for Governor Kathleen Sebelius and currently Secretary of 

the Kansas Department of Revenue).  

295. The petitioner’s attorney Bret D. Landrith had represented David Martin Price pro bono on 

the appeal when Price’s Kansas State appointed attorney refused to do so. 

296. David Martin Price (like Mark Hunt) was a crucial witness to the City of Topeka’s theft of 

HUD funds in the Kansas District Court Civil Rights and Fair Housing Act case James Bolden v. City of 

Topeka, brought by the petitioner’s attorney Bret D. Landrith. 

297. Kansas Attorney General Paul Morrison before was shocked that the career staff of the 

Kansas Attorney General’s office had kept the matter from him and examined the evidence with Craig 

Collins concluding the child had been unlawfully taken. 
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298. Kansas Attorney General Paul Morrison promised to investigate and prosecute those 

responsible for the kidnapping and cover up. 

 

(H) K.B.I. Director Robert “Bob” E. Blecha 

299. Kansas Bureau of Investigation (“K.B.I”.) Director Robert “Bob” E. Blecha and his 

predecessor K.B.I. Director Larry Welch did not investigate the retaliatory kidnapping of Baby C or the 

cover-up during the court proceedings, though David Martin Price had repeatedly contacted them. 

300. The petitioner avers the following six paragraphs on information and belief: 

301. In Spring of 2007, Kansas Attorney General Paul Morrison repeatedly misrepresented to 

members of the Kansas legislature that the petitioner’s federal civil case against the defendants Novation 

LLC, VHA and UHC in Medical Supply Chain, Inc. v. Novation, et al., KS Dist. case number 05-2299-CM 

( Originally Western District of Missouri case #05-210-CV-W-ODS ) had no merit. 

302. Kansas Attorney General Paul Morrison repeatedly misrepresented to members of the Kansas 

legislature that Novation LLC was not being investigated by the USDOJ over Medicare False Claims. 

303. Kansas Attorney General Paul Morrison repeatedly misrepresented to members of the Kansas 

legislature that the petitioner’s claims were bogus because the petitioner’s attorney Bret D. Landrith had 

been disbarred by the State of Kansas for incompetence.  

 

xv. AG Paul Morrison’s Interference in Petitioner’s Antitrust Case To Protect Cancer Funds 

304. Kansas Attorney General Paul Morrison did not disclose to members of the Kansas 

legislature was that as Attorney General, Paul Morrison had directed Kansas Highway Patrol 

Superintendent Colonel William Seck to target the petitioner through the Kansas Highway Patrol and 

caused the petitioner’s father’s logistics business trucks to be stopped on Kansas Highways and his drivers 

to be arrested. 

 

(A) Kansas Highway Patrol Superintendent Colonel William Seck 

305. Kansas Attorney General Paul Morrison was acting on information from the hospital supply 

cartel defendants that the logistics business run by the petitioner for the petitioner’s father Samuel Lipari 
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Sr. who was dying of cancer  provided the sole resources for the petitioner to maintain the action Medical 

Supply Chain, Inc. v. Novation, et al., KS Dist. case number 05-2299-CM.  

306. The purpose of Kansas Attorney General Paul Morrison’s targeting the Lipari trucks through 

Kansas Highway Patrol Superintendent Colonel William Seck was to interfere with the petitioner’s federal 

civil litigation Medical Supply Chain, Inc. v. Novation, et al., KS Dist. case number 05-2299-CM against 

the defendants’ hospital supply cartel.  

 

(B) KU Chancellor Robert Hemenway 

307. The defendant Saint Luke’ at the encouragement of AG Paul Morrison,  KCALI, Irvine O. 

Hockaday Jr. and University of Kansas Chancellor Robert Hemenway went ahead and announced that KU 

Med School and Saint Luke’s had concluded their merger agreement soley for the purpose of obstructing 

members of the Kansas State Legislature from furthering their investigation of the petitioner’s allegations. 

 

xvi. Kansas Officials’ Interference In Petitioner’s Antitrust Case For Defendants’ Cancer Scheme 

308. Kansas Attorney Discipline Office officials and their agents including Stanton Hazlett, Gene 

E. Schroer, John J. Ambrosio, Isaac L. Diel, Rex A. Sharp and Gayle B. Larkin committed misconduct as 

detailed elsewhere in this petition to protect the hospital supply cartel’s scheme to turn the defendant 

Novation LLC hospital Saint Luke’s into a National Cancer Center. 

309. The misconduct in the disbarment of the petitioner’s counsel Bret D. Landrith during Medical 

Supply Chain, Inc. v. Novation, et al., KS Dist. case number 05-2299-CM at the direction of the defendant 

Shughart, Thomson & Kilroy, P.C. through its senior partner US Magistrate James P. O’Hara and its 

attorney Andrew DeMarea is detailed in Appendix Three. 

310. The misconduct of Kansas Highway Patrol officers under the direction of Kansas Highway 

Patrol Superintendent Colonel William Seck and Kansas Attorney General Paul Morrison in targeting the 

petitioner’s trucks and drivers for the purpose of depriving the petitioner of the means to seek redress 

occured because of the belief that Kansas would benefit from $2 Billion dollars a year in health science 

research grants the Novation LLC hospital Saint Luke’s at 4401 Wornall in Kansas City, Missouri would 

start receiving in a cancer research program headed currently by Thomas Jeffery Wieman, M.D.  
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311. The State of Kansas would benefit because the University of Kansas Medical School which 

the Novation LLC hospital St. Luke’s needed to give the appearance it could qualify as a major research 

center would share in the research grant revenue.    

312. The Kansas officials ignoring the discipline office’s misconduct knew though the value of the 

conspiracy hub’s offering.  

313. Federal funds to the nation’s largest medical research and education facilities had been 

significantly cut by the current administration.  

314. More established and qualified institutions like the University of Missouri at Kansas City 

Medical School are having difficulty meeting their budgets for legitimate life saving ongoing research.  

315. The Kansas officials believed they would benefit from the hospital supply cartel’ ability to 

steer funds away from legitimately established research programs that could be used to build an actual 

qualifying research program that would meet what they were representing as already in existence.  

 

xvii. The Clean Up of the Failed Scheme to Divert Federal Cancer Research Funds 

 316. On November 18th, 2007 the NY Times published a feature article by Mary Williams Walsh 

About an African American Novation LLC manager named Cynthia I. Fitzgerald who witnessed all the 

forms of conduct of the hospital supply cartel alleged in the plaintiff’s federal antitrust complaint. 

 317. The manager had been the relator in a Medicare False Claims Act case held under seal by the 

USDOJ to protect Novation LLC, VHA and UHC. 

 318. When the petitioner finally succeeded in having US Attorney general Alberto Gonzales 

resign from office, the false claims action was finally released by the USDOJ shortly thereafter.  

319. The Medicare False Claims Action is styled US ex rel Cynthia I. Fitzgerald v. Novation LLC, 

VHA, University Healthcare Consortium et al, N. Dist. Of Texas Case 3:03-cv-01589. 

320. The Republican National Committee recognized that the hospital supply cartel’s scheme to 

make the defendant hospital Saint Luke’s a National Cancer Center and thereby replace Neoforma, Inc. as a 

vehicle to launder funds to hospital administrators participating in Novation LLC’s long term 

anticompetitive contracts to artificially inflate hospital supplies had blown up. 

 321. The RNC knew the political fall out in Missouri, an important swing state was  again in 

danger of determining which party controlled the Presidency and Congress after 2008. 
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 322. The RNC lost the majority in the US Senate when US Senator Claire McCaskill prevailed 

over US Senator Jim Talent as a result of the political fall out from the first phase of the defendant hospital 

supply cartel’s scheme to eliminate Medicaid and pilot state controlled health insurance plans using 

Medicare funds in Missouri at the beginning of Governor Matt Blunt’s election.  

 

(A) President George W. Bush’s Return Visit 

 323. On January 31, 2008 President Bush flew again to Kansas City, Missouri. 

 324. President Bush went directly to Irvine O. Hockaday Jr.’s Hallmark Cards at Crown Center. 

 325. There President Bush and his staff cemented the details of a damage control plan for Karl 

Rove and Irvine O. Hockaday Jr.’s scheme compromising the integrity of Elias A. Zerhouni, M.D, director 

of The National Institutes of Health (NIH). 

 

 

(B) Irvine O. Hockaday Jr. 

326. Karl Rove and Irvine O. Hockaday Jr.’s exploitation of influence peddling to cause Elias A. 

Zerhouni, M.D and the U.S. Department of Health and Human Services to make John E. Niederhuber, 

M.D., the Director of the National Cancer Institute (NCI) compromise his agency’s cancer research center 

standards and make the combination of the Novation LLC hospital Saint Luke’s and the University of 

Kansas Medical School a National Cancer Institute (NCI)-designated Comprehensive Cancer Center had 

injured Kansas University and Kansas Governor Kathleen Sebelius’ reputations. 

 

(C) Representative Samuel B. 'Sam' Graves 

327. After Hallmark Cards, the president’s motorcade traveled to the private residence of Missouri 

US Congress Representative Samuel B. 'Sam' Graves, the brother of former US Attorney Todd Graves to 

help Representative Sam Graves raise money for re-election.  

328. Irvine O. Hockaday Jr. and The Hall Family Foundation announced on February 20, 2008 

that the   Hall foundation is buying a Fairway office building in Johnson County that could under 

conditions be given to KU Med Center. 

329. On February 21, 2008 Irvine O. Hockaday Jr. and The Hall Family Foundation announced a  
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$43 million gift to fund Children’s Mercy expansion, the Kansas City Urban Hospital that with doctors and 

residents from UMKC School of Medicine serves the Missouri population that would have been most 

injured by the defendants scheme to divert research funds to a Plaza Saint Luke’s hospital without a 

curriculum or research staff so that Novation LLC could launder the money through the cartel.  

4. The Hospital Group Purchasing Enterprise To Artificially Inflate Prices 

330. During October 22 thru October 24 in 1979, a little known hospital logistics industry 

organization called the Group Purchasing Group held a conference in Vacation Village, San Diego 

California. At that event a seven page document was circulated among representatives of cooperative 

hospital purchasing groups which originated as buying agents for hospitals that became the blueprint for 

nationwide fraudulent price collusion in hospital supplies.  

331. The recipients of the document were officials in Sun Health, American Medical Systems, 

HSCA, Cardinal and other precursors to today’s two dominant hospital group purchasing organizations 

(GPO’s), Novation and Premier. Eventually the document recipients would become the key officials in the 

later group purchasing organizations Amerinet, Novation and Premier and in oligarch hospital supply 

manufacturers including Johnson & Johnson and Baxter. 

332. The document itself was presented as the perfect “sales story.” Ways to communicate to 

hospitals that group purchasing cooperatives were creating value for their members. However, the 

document was instead employed as a blueprint for fraud. The membership “value” for hospitals being 

communicated was a deception about the cost of commodities sold through the cooperative.  

333. The fraudulent scheme described a method for creating a false baseline for commodity 

pricing from an average of the purchase price of units of goods by kind taken from a broad sample of the 

goods as purchased in many hospitals in a variety of locations and in varying quantities. The data would 

then be used to create a manipulated average well above an easily obtainable volume discount.  

334. The victim prospective hospital would also be subjected to the frightening prospects of price 

increases and shortages that would certainly befall hospitals that did not join the security of the purchasing 

cooperative.  

335. The cooperative would then negotiate a “discounted” price below the false baseline and 

declare the difference as the “savings” to the hospital. The cooperatives derived the “savings” from 
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manipulated baseline costs of goods distributed and therefore had to disconnect the savings expectations of 

their member hospitals from an easily comparable commodity price. This “savings” was delivered to the 

member hospitals in the form of periodic, usually quarterly refunds, rebates and dividends.  

336. The secret document described the upward manipulation of their customers’ expected costs as 

price “inflation.” The scheme included steadily increasing the baselines used to assist members and 

prospective members to compare the cooperative’s prices. This deception was described as “inflation based 

savings.” 

337. The cooperatives exploited the foreseeable effect of this delayed repayment to hospitals. 

Hospitals billed third party payers including the government’s healthcare insurance funds Medicare, 

Medicaid and Champus the cooperative contract price or even the artificially inflated baseline price instead 

of the actual cost to the hospital once the delayed rebate was subtracted. The scheme depended upon the 

hospitals certifying to Medicare that the bills being presented for patient care conformed to the 

government’s accounting safeguards, including the Medicare Antikickback act. 

338. To co-opt administrative officials in hospitals, hospital groups and independent distribution 

networks, the cooperatives and later the dominant GPO’s would encourage and facilitate maintaining two 

sets of books by issuing two different reports. One for the chief executive of the hospital or hospital group 

that fully detailed the various refunds, rebates, dividends, cash and cash equivalent payments and another 

for the materials director showing the units purchased at the cooperative price.  

339. The attendees that employed the perfect sales story were able to insert their cooperative 

between the hospital and its suppliers and extract a membership fee. The precursor group purchasing 

organizations effectively sold “rebates” rather than price efficiency to their members. The business model 

was profitable for the cooperatives but had the potential of becoming extremely profitable if competition 

could be consolidated and the increased control of hospital supply distribution could be used to extract fees 

from product manufacturers. 

340. The firm of Robert Betz Associates was utilized during 1985-86 to obtain a regulatory safe 

harbor from the Federal Trade Commission and the Department of Justice from the Medicare Antikickback 

statute to give the appearance of legitimacy to the Vacation Village conference attendees practice of paying 

periodic refunds, rebates and dividends to member hospitals. Robert Betz was successful and as a direct 
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result of his efforts, Department of Justice False Claims Act prosecutions have never since targeted the 

GPOs or their supplier cartel members. 

341. Once some kickbacks in the form of administrative fees to cooperatives were officially 

allowed, the original Vacation Village conference attendees were able to use their illegally inflated revenue 

stream to acquire their law abiding hospital supply competitors and a frenzy of mergers and acquisitions 

resulted in two dominant group purchasing organizations, Premier and Novation, LLC that control 70% of 

the national market in hospital supplies. 

342. Premier and Novation, LLC are required under the Antikickback safe harbor to disclose 

administrative fees in excess of 3% that are added to the cost of goods sold through their distribution 

networks. Premier and Novation, LLC have however expanded the fees charged member hospitals in the 

price of goods sold to include 12 to 15 separate “non administrative fees.” The names of the fees charged 

include “marketing,” “conversion” “stocking” “tracing” and other legitimate sounding supplemental costs 

and some overtly illegitimate fees including “channel fees” and “patronage fees”, however all such charges 

are outside of the safe harbor. 

343. Premier and Novation, LLC use their market power to extract fees from manufacturers to 

have their products distributed through the monopolized distribution networks. The dominant GPO’s have 

expanded the Vacation Village “inflation savings” scheme to include managing suppliers to the group 

purchasing organization with planned price increases. Premier and Novation, LLC choose market leaders, a 

manufacturer with the largest market share to be the sole providers of each line of products used by their 

thousands of member hospitals.  

344. The market leader is encouraged to set an increased list price for each good distributed by the 

GPO and to plan periodic increases in the list price. Premier and Novation, LLC then give the market 

leader a long term exclusive contract designed to eliminate competition for the market of goods used by the 

member hospitals. The market leader is secretly charged sizable fees by Premier and Novation, LLC for 

having its products distributed through the group purchasing organization. The market leader’s contract 

price to the member hospitals has been increased to include this fee to Premier and Novation, LLC and by 

design, the contract price always compares favorably to the manufacturer’s list price to further the 

“savings” deception on GPO members.  
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345. The “inflation savings” scheme is perpetuated to this day by annual inflation forecasts created 

and distributed by Premier and Novation, LLC. The documents appear to be legitimate economic forecasts 

to aid hospital-purchasing directors and include macroeconomic analysis of economic conditions that have 

the potential to effect product prices. For those uninitiated into the secrets of the fraud, the long-term 

contracts with the hospital’s GPO either Premier or Novation, LLC appear to have protected the hospital 

against the full effect of projected increases in the manufacturer’s list prices.  

346. The fraud however is easily verified. The economic forecasts of VHA, Novation LLC and 

Premier speak for themselves. The lists of products and services and the projected price changes invariably 

show price increases exceeding the annual inflation index rate for the contract protected hospital supply 

market leader manufacturers and below annual inflation index price changes for non-hospital supply 

specialty items, even declining prices in some markets with competition. To offset these glaringly obvious 

comparisons, Novation LLC and Premier make much use (misuse) of macro inflationary data to project 

increases in commodities they do not control.  

347. As an example, Novation LLC’s 2005 projections utilize temporary surges in products like 

farm produce from fuel cost increases in 2004 to creatively portray large increases in products not under 

contract providing cover for the fraudulently increased prices of the GPO’s participating suppliers.  

348. Novation LLC and Premier also utilize a broad range of antitrust prohibited devices to coerce 

their member hospitals into continuing to be subjected to the artificially inflated healthcare supply costs. 

Hospitals are deceived into upgrading their dues based memberships into “shareholder” status and a higher 

rate of refunds, rebates, dividends, cash and cash equivalent payments.  

349. Because of this illegal product-tying scheme, hospitals are forced to buy products they would 

not have otherwise purchased, fearing they will lose their vested interests in what are in actuality fictitious 

or deceptive rebates and discounts. 

350..The hospitals are not given meaningful data regarding the perceived “savings” and are 

prevented from realizing they are paying their own refunds out of inflated costs at either membership and 

share holder remuneration rates.  

351. Hospitals and hospital groups that achieve shareholder status are deceived into thinking that 

they will lose an “investment” in the achieved shareholder status if they withdraw from the GPO. However, 
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there is no retainable value in the shares of the GPO. Neither Novation LLC or Premier is publicly held and 

the “shares” are a Sherman Act prohibited tying device to prevent competition. 

352. Another device to prevent competition in the hospital supply markets for Novation LLC and 

Premier members is the allocation of markets among participating suppliers and the GPO’s themselves. As 

part of their membership agreements Novation LLC and Premier require hospitals to obtain typically 6% of 

a product from a supplier that is not the GPO’s contracted market leader. Other contract requirements 

include participating in a smaller GPO to a limited share of the hospital’s purchases so that no hospital or 

hospital group is supplied exclusively by Premier or Novation, LLC to deceive the hospitals into thinking 

they are not monopolized and to provide a much lower volume inferior choice. 

353. The contracts utilized by Novation LLC and Premier reward hospitals and hospital groups for 

increasing the market shares of selected product lines sold through the GPO’s. Hospital rebate, refund, 

dividend cash and cash substitute kickbacks are increased depending on how much use of the targeted 

products are increased. 

354. Finally, Novation LLC and Premier employ contracts with harsh terms including severe 

discipline for hospitals and hospital groups that obtain products or services from competitive markets 

outside of the GPO. The sanctions can include embargo of supplies, stiff financial penalties and 

probationary periods of adverse financial terms as penalties for participating in a competitive market.  

a. The defendants’ hospital group purchasing enterprise 

355. Robert J. Baker, UHC, Curt Nonomaque and VHA distribute hospital supplies by corrupting 

administrators in health systems (hospitals, hospital groups and independent distribution networks) that 

support the provision of services or provide services to Medicare, Medicaid and Champus funded patients. 

UHC and VHA employ marketing schemes that provide remunerations to healthcare systems under 

contracts in violation of the federal Anti-Kickback Act, 42 U.S.C. § 1320a-7b.  

356. Robert J. Baker, UHC, Curt Nonomaque and VHA encourage health systems to violate § 

1320a-7b(b)(1) by receiving unlawful remunerations which are labeled as “rebates” and are paid 

periodically based on the products used by the health system and its loyalty to the terms of the 

anticompetitive exclusive agreement with the group purchasing organization, UHC, VHA or Premier which 

control 70% of the hospital supply market. 
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357. Robert J. Baker, UHC, Curt Nonomaque and VHA encourage their member hospitals to 

believe the group purchasing organizations are saving money by communicating the “value” of the rebates 

they are receiving as contrasted against the constantly increasing prices of hospital supplies allowed into 

UHC, VHA’s distribution system.  

358. The corrupting subtext of Robert J. Baker, UHC, Curt Nonomaque and VHA’s marketing 

scheme is knowingly encouraging that third party payers, chiefly Medicare, Medicaid and Champus are 

billed for the artificially inflated list price, not the actual cost to the health system once the cash and cash 

substitute remunerations are factored in. 

359. Robert J. Baker, UHC, Curt Nonomaque and VHA violate § 1320a-7b(b)(2) because they 

knowingly and willfully pay and offer to pay the unlawful remunerations. To provide cover for the 

spiraling prices in the product lists of chosen hospital suppliers who are protected from competition in 

UHC and VHA’s captive market, Robert J. Baker, UHC, Curt Nonomaque and VHA generate flawed 

studies that extol the discount in the form of rebates as a savings over the monopoly “list” price for 

healthcare supplies.  

360. The constant threat to the corrupt marketing scheme employed by UHC and VHA is access to 

real data from which to evaluate the actual costs imposed upon member hospitals by the artificially inflated 

distribution system, which would be destabilized by independent actions of participating hospitals and 

suppliers.  

361. Robert J. Baker, UHC, Curt Nonomaque and VHA have protected against this destabilizing 

by forcing hospitals and suppliers into long-term anticompetitive exclusive dealing contracts that harshly 

penalize every violation. Out of a misguided fear of antitrust liability, the contracts typically assign market 

share limiting each health system to 95% of its purchasing through the dominant group purchasing 

organization and require a token share of products to be purchased through a “competing” group 

purchasing organization. 

362. Robert J. Baker, UHC, Curt Nonomaque and VHA have also commanded loyalty among 

member health systems by making cash and cash substitute payments to health system board members and 

chief administrators in return for participation in the cost inflation scheme. 
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363. Many forms of the Defendants’ cash and cash substitute payments to hospital administrators 

are concealed as “consulting contracts” and are not reported to Medicare, Medicaid or Champus or 

subtracted from the costs of hospital supplies transferred to third party payers.  

364. Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC have made use of 

payments to a third party in which hospital CEO’s are stakeholders in order to conceal the commercial 

bribe nature of the payments. An organization called the Healthcare Research and Development Institute 

(www.hrdi.com) has existed since the late 1990s. HRDI has approximately 35 members who are hospital 

CEOs (many are heavily involved in supporting GPOs). The Institute's clients are large manufacturers, 

publishers, and large consulting firms. Each client pays the Institute and the members of the Institute, who 

are also its shareholders, are paid out of the profits of the organization. For hospital CEOs to personally 

receive payments from companies that they do business with is a serious conflict of interest and a failure to 

fulfill their fiduciary responsibility.  

365. UHC, VHA and Premier insist that the Antikickback Act provides a safe harbor for 

marketing programs offering discounts to health care providers and that its program was designed to take 

advantage of this safe harbor. See 42 U.S.C. § 1320a7b(b)(3)(A); 42 C.F.R. § 1001.952(h). 

366. The rewards Robert J. Baker, UHC, Curt Nonomaque, VHA have given to health systems, 

hospital board members and purchasing managers have been paid in “cash or cash equivalents” and 

sometimes equity (stock shares) extorted from healthcare technology companies permitted to sell through 

the distribution system. This appears to be inconsistent with the group purchasing systems’ safe harbor 

theory. See 42 C.F.R. § 1001.952(h)(5)(i) (“The term discount does not include – Cash payment or cash 

equivalents (except that rebates as defined in [42 C.F.R. § 1001.952(h)(4)] may be in the form of a 

check).”). 

367. Robert J. Baker, UHC, Curt Nonomaque and VHA also have protected their monopoly 

markets by forming a joint venture with each other, acquiring an electronic marketplace that could be co-

opted as a false storefront for their illegal marketing scheme and finally by joining a joint venture created 

by the dominant suppliers with their competitor group purchasing organization, Premier. 
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368. UHC and VHA knowingly created an antitrust prohibited joint venture limited liability 

company called Novation, LLC for the purpose of unlawfully setting prices for hospital supplies sold 

through the formerly competing group purchasing organizations UHC and VHA’s 2000 member hospitals.  

369. Novation, LLC limited the suppliers whose products could have access to purchasing 

managers in the 2000 member hospitals. Novation, LLC used its power to determine which products were 

sold to the member hospitals not to command the best supplier pricing or fulfillment, but instead to 

guarantee that approved suppliers would participate in planned upward manipulation of list prices so that 

Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC could sell “discounts” or “rebates” to 

their member hospitals. 

370. Robert J. Baker, UHC, Curt Nonomaque and VHA operated Novation LLC to control 

transactions between suppliers and member hospitals utilizing facsimile telephony (fax) and Electronic 

Data Interchange (EDI) ordering and fulfillment to keep track of hospital purchasing data and police 

supplier fulfillment and product pricing to ensure healthcare product prices were being continually 

manipulated upwards (artificially inflated).  

371. When web based business to business electronic marketplaces showed the potential to 

dramatically increase hospital supply purchasing efficiency and lower hospital supply prices by facilitating 

direct communications between hospital groups and many competing product suppliers, Robert J. Baker, 

UHC, Curt Nonomaque, VHA and Novation LLC actively prevented Neoforma.com, an electronic 

marketplace that enabled hospital supplies to be purchased on the web from having access UHC and 

VHA’s member hospital market and from carrying the products of Novation’s suppliers.  

372. Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC’s power to exclude 

entrants from their market with long term anticompetitive contracts and a centralizing price controlling 

joint venture, allowed Neoforma.com to be taken over in a scheme to utilize the new web based electronic 

marketplace as a mere “storefront” for the existing inefficient bricks and mortar group purchasing 

organization Novation LLC and therefore secure UHC and VHA’s price inflation scheme.  

373. US Bancorp, US Bank, Andrew Cesere, Jerry Grundhoffer, Piper Jaffray And Andrew S. 

Duff participated in a syndicate to make a market in an initial offering of publicly traded shares for 

Neoforma, LLC and to manipulate the stock prices in an illicit “laddering” scheme of prearranged market 
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purchases to deceive stock investors into buying the shares at rapidly increasing share prices. US Bancorp, 

US Bank, Andrew Cesere, Jerry Grundhoffer, Piper Jaffray and Andrew S. Duff profited from this 

deceptive manipulation by receiving blocks of shares in Neoforma.com which they inflated in a “pump and 

dump scheme” through Piper Jaffray’s false recommendations to institutional fund managers and individual 

investors in reports about the bright future for the company without disclosing the brokerage’s conflict of 

interest and participation in the prior arranged scheme to keep Neoform.com from reaching its potential to 

increase hospital supply efficiency. Instead, the Defendants planned to suppress Neoforma.com’s 

technology to preserve Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC’s corrupt 

inefficiencies. US Bancorp and Piper Jaffray were fined and paid $32.5 million fine to settle these 

securities fraud charges brought by with the SEC, NASD, NYSE, NASAA, and the New York Attorney 

General for the fraudulent research. 

374. In March, 2000, Robert J. Baker, UHC, Curt Nonomaque, VHA, Novation LLC, Bob Zollars 

And Neoforma into deceiving the board of directors of Eclipsys, a software application company with 

superior technology to Neoforma.com and a positive cash flow into merging with Neoforma.com based on 

a long term contract to pay Neoforma.com a quarterly payment for providing an electronic marketplace on 

the web that Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC could control.  

375. Neoforma, Inc.’s acquisition of Eclipsys and its stream of income was a threat to US 

Bancorp, US Bank, Andrew Cesere, Jerry Grundhoffer, Piper Jaffray And Andrew S. Duff’s substantial 

interests in the hospital supply and hospital supply in e-commerce markets. With Eclipsys, Robert Zollar 

had the potential to compete with GPO’s and bypass US Bancorp and Piper Jaffray’s ability to extort equity 

from new market entries trying to supply hospitals.  

376. A negative analyst report on the merger by Piper Jaffray was used to control Robert Zollars 

and Neoforma, Inc. Investors did not understand that Novation LLC controlled what companies had access 

to thousands of hospitals and that Eclipsys superior technology was not as valuable to its directors as the 

ability to gain access to the monopolized hospital supply market. Investors expressed dismay concerning 

the Merger Agreement as follows:  

“Investors may be unsettled by combining Eclipsys’ relatively high-margin software and 

services business with Neoforma’s extremely low-margin online [business-to-business] exchange. 

Furthermore, ECLP shareholders are frustrated about the ownership split between [Neoforma] and 
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[Eclipsys]. Neoforma and Eclipsys are getting 37% and 28% of the combined company, 

respectively.”  

 

377. Similarly, a March 30,2000 report issued by analyst Caren Taylor, of E-Offering entitled 

“Neoforma to Acquire Eclipsys and Healthvision - - What’s Wrong With This Picture?” stated:  

“As we take a step back and look at the big picture, we think there is something 

fundamentally wrong with this deal. We understand that Neoforma has had a difficult time 

accessing the buyer market, and we had heard recently that the company might miss their earnings 

target this quarter. In addition, we are somewhat dismayed by the behavior of Eclipsys - - first its 

initiation of a takeover bid of Shared Medical Systems Corp., which was dropped as of today, and 

now this sudden agreement to be acquired by Neoforma.com. This has left us wondering about the 

underlying issues within the Eclipsys organization. We would certainly not want to be the owners of 

these two stocks.”  

 

378. The detriment to Eclipsys shareholders was also recognized in a March 30,2000 analyst 

report issued by Pacific Growth Equities, in which Eclipsys was lowered to a “Neutral” rating from its 

previous “Buy” rating. In a paragraph entitled “Terms are disappointing for Eclipsys shareholders”, the 

report stated:  

“The terms of the deal call for Eclipsys to receive 1.34 shares of the new Company for each 

of its 37.5 million shares (50.25 million shares), Novation to receive 69.3 million shares, 

Healthvision (excluding the amounts attributable to Eclipsys and the VHA) to receive 0.444 shares 

for each share and Neoforma.com to control the rest for a total share count of 2 10 million shares. 

Because these companies are all valued very differently - a classic old economy and new economy 
merger - attributing relative value is tricky. However, Neoforma.com, a leader among the emerging 

online marketplaces, was essentially still in “show me” mode and had little revenue. On the other 

hand, Eclipsys was a profitable company with one of the strongest franchises at $250 million in 

revenue last year...[t]hus we believe with less than 25% in the new company, the terms of the 

transaction are disappointing for Eclipsys shareholders.”  

 

379. In addition, Eclipsys shareholders cannot rely on increased medical supply orders from the 

Novation agreement to fill in the gaps of the Merger Agreement. As explained in a March 30,2000 Reuters 

article, it is not clear how much revenue Neoforma can count on from the Novation arrangement. The 

article added mistakenly that with respect to the Novation deal, “Novation really can’t prevent their 

hospital customers from buying wherever they want to buy” 

380. Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC agreed to a plan where 

Eclipsys would instead partner with Neoforma, Inc. and preserve the Defendants’ corrupt inefficiencies in 

exchange for a long term contract with quarterly payments of member hospital funds through Novation, 

LLC.  

381. US Bancorp, US Bank, Andrew Cesere, Jerry Grundhoffer, Piper Jaffray And Andrew S. 

Duff deceived purchasers of Neoforma.com’s stock into thinking the firm’s e-commerce technology would 
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provide efficiency in the delivery of hospital supplies while knowing that no measurable difference in 

efficiency exists in the software technology EDI already employed by Novation LLC and the e-commerce 

html based software employed by Neoforma.com. US Bancorp, US Bank, Andrew Cesere, Jerry 

Grundhoffer, Piper Jaffray and Andrew S. Duff knew the only advantage leading to efficiency e-commerce 

software had over EDI was in facilitating the competition that Novation LLC’s control of Neoforma.com 

was designed to prevent. 

382. US Bancorp, US Bank, Andrew Cesere, Jerry Grundhoffer, Piper Jaffray And Andrew S. 

Duff also benefited because 70% of their venture funds were invested in healthcare technology companies 

and in exchange for their participation in the UHC and VHA scheme to keep hospital supply costs inflated, 

Piper Jaffray’s healthcare technology companies received long term exclusive and anticompetitive 

contracts with Novation, LLC. This allowed US Bancorp and Piper Jaffray to profit greatly from 

underwriting the healthcare technology and supply chain management companies’ initial public offerings.  

5. The Origin of Technology That Made GPO’s Obsolete And Eliminated Two Distribution Levels 

 

383. On July 17, 1993 Physicians Management Group was founded to supply doctor’s offices, 

clinics and nursing homes with discounted healthcare supplies at costs rivaling the volume purchasing 

enjoyed by hospitals. The founders recruited Samuel Lipari, who would later found the plaintiff Medical 

Supply for his expertise in mass merchandising, grocery and automotive distribution. 

384. Samuel Lipari recognized that the volume pricing in even large group purchasing 

organizations failed to provide significant cost savings and Physicians Management Group was able to 

profit by splitting the savings its customers realized over volume pricing. 

385. Samuel Lipari discovered that for every product line and from almost every vendor in the 

broad spectrum of hospital supplies from bedding, to pharmaceuticals, to instruments and even including 

food and janitorial supplies, the price of goods sold through hospital group purchasing organizations and 

even their contract suppliers and manufacturer’s catalog price was substantially higher than the discounts 

he could obtain. Samuel Lipari found it easy to beat the “volume discounts” on even very small quantity 

purchases for widely dispersed customers with disproportionately high handling and transportation costs.  

386. In order to increase Physicians Management Group’s recognizable savings to aid its 

customers in evaluating value over products sourced from other vendors, Samuel Lipari innovated the use 
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of separate fees for Physicians Management Group’s management, storage and delivery of healthcare 

supplies to allow customers to directly compare unit costs with other purchasing organizations. This 

innovation was a great aid to small doctor’s practices and rural nursing homes which were empowered to 

make purchasing decisions on a direct comparison of value in cost per unit of product with the nation’s 

larger volume hospital supply organizations while having the logistics costs of managing contracts, 

fulfillment, storage and delivery separated out in observable fees that could be tracked and competitively 

evaluated. Physicians Management Group’s logistics services could then be partially or completely 

substituted with more competitive local alternatives. 

387. The demand for Physicians Management Group’s business model as an alternative supplier 

grew faster than the fledgling company with no access to operating capital could sustain. The first 25 

independent representatives who had self financed their representation, a practice common among 

manufacturer’s representatives in the automotive and mass merchandizing industries brought in four 

million dollars in contracts within the first 90 days and Physicians Management Group began shipping 

products to their clients. 

388. Physicians Management Group’s hospital group purchasing organization (GPO) supplier was 

Health Services Corporation of America (HSCA). Despite being one of the largest GPOs at the time with 

the most volume from which to leverage lowest prices HSCA’s contract prices for its member customers 

were not as good as those Physicians Management Group obtained on purchases outside of the GPO. Even 

though Physicians Management Group was only fulfilling the requirements of small volume doctor’s 

offices, clinics and nursing homes.  

389. Without access to operating capital to sustain the high demand and growth, Physicians 

Management Group ceased operations and began returning all unshipped products to the appropriate 

manufacturer. Physicians Management Group Inc. filed for financial relief on October 15, 1996 and that 

relief was granted and the file closed on April 09, 1997. 

390. On October 24, 1995 Samuel Lipari incorporated Medical Supply Management in the State 

of Missouri, a healthcare supplier that used technology to bundle services to assist hospitals, nursing 

homes, surgery centers and physician offices purchase track and pay for supplies again innovating and 
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adopting the role suppliers in the vastly more competitive mass merchandizing industry create value for 

their customers reducing administrative and product costs. 

391. The effect of bundling services to purchase track and pay for supplies, utilizing Samuel 

Lipari’s proprietary software was a revolutionary value adding innovation radically increasing efficiency 

and reducing costs that rendered group purchasing organizations obsolete. Group purchasing organizations 

operating without supply chain management software were physically unable to manually offer these value 

adding services, even with their enormous administrative offices and staff. Hospitals, unlike retail stores 

where supplier management of purchasing, tracking and paying for supplies as a competition enhancing 

service to customers originated, do not have the primary function of selling products. When suppliers start 

to purchase, track and pay for supplies as an included service for hospitals, hospital staffing can concentrate 

on the primary value creating function of providing healthcare services. The savings realized became 

exponential.  

392. Group purchasing organizations and suppliers began a refusal to deal strategy to foreclose the 

new supply chain technology from the market for hospital supplies. Although HSCA had indicated a 

willingness to provide Medical Supply Management a membership in its GPO as they had done earlier for 

Physicians Management Group, HSCA later breached the membership contract with Medical Supply 

Management, stating the GPO was getting too much pressure from several suppliers. 

393. Medical Supply Management replaced HSCA with MedEcon as its GPO, and as a member of 

MedEcon, Medical Supply Management’s clients were entitled to contract pricing according to MedEcon’s 

Manufacturer Agreements to supplement direct purchasing negotiated by Medical Supply Management 

itself. 

394. As a supplier for health systems (hospital chains, hospitals, clinics and nursing homes) 

Medical Supply Management was what the industry labels an “independent distribution network.” 

However, unlike other suppliers in healthcare, Medical Supply Management did not make exclusive 

contracts with particular manufacturers extracting profit from the rebate or kick back payment for exclusive 

access to a market. Medical Supply Management’s compensation was driven only by its performance in 

saving costs for its customers. Consequently, Samuel Lipari’s software was engineered as a “clearing 

house” resembling an insurance claims processing center of the period where many active competitors 
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utilize the center as a neutral utility. This was the first electronic marketplace in healthcare supplies and it 

was not based on the GPO model of extracting fees for anticompetitive advantage and monopolization. 

Later in 2001, the defendant US Bancorp and Piper Jaffray did a study authored by their senior analyst 

Daren Marhula and determined the model would save twenty three billion dollars a year over the current 

inefficient distribution system. 

395. MedEcon like other GPO’s had not invested in efficiency creating technologies like Medical 

Supply Management’s supply chain management software due to the lack of competition in the market for 

hospital supplies. However, MedEcon enlisted Medical Supply Management transaction accounting and 

reporting data to police their suppliers’ contract pricing compliance, giving birth to the current practice of 

GPOs to use electronic marketplace software to enforce anticompetitive minimum price maintenance in 

Sherman Act prohibited vertical price fixing between manufacturers, suppliers and vendors selling to 

hospitals through Neoforma, Inc. or GHX LLC’s electronic marketplace.  

396. Owen Healthcare, Inc., a wholly owned subsidiary of Cardinal Health, Inc., took a great 

interest in Medical Supply Management’s business model. On the pretense of building a relationship with 

Medical Supply Management that would allow Samuel Lipari to sell Owen’s lines of pharmaceuticals as an 

independent distribution network, Owen Healthcare obtained Medical Supply’s business plan and 

proprietary information developed as of 1995. 

397. Cardinal Health, Inc. utilized the information in the business plan describing the 

clearinghouse model and Robert Zollars, a Cardinal employee left Cardinal and later joined Neoforma, Inc. 

that had started up in 1996 to sell hospital supplies through the internet in an electronic marketplace.  

398. A July 29, 1996 letter to Dennis M. Egan of Health Services Corporation of America (HSCA) 

described Medical Supply Management’s use of the Web for customer ordering: 

“The Contract portfolio information MSM clients will receive from HSCA will be utilized 

as follows: 

 

The contract portfolios will reside on MSM server and will include all product data 

(Vendor, Product ID, Description, Unit of Measure, etc.). The product information (excluding 

pricing, terms and conditions) will be accessible on the World Wide Web and only after a client 

locates products on the World Wide Web, will the client then negotiate EDI with MSM server and 

MSM server provide pricing. Pricing will be provided via Internet through a (SS) link.” 
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6. The Defendants Foreclosure of Competition In The Market For Hospital Supplies Through 

Exclusionary Contracts and Loyalty Agreements That Have The Same Exclusionary Effect. 

 

399. Novation and Neoforma create distribution agreements with incumbent and market leading 

device makers that amount to exclusionary agreements with hospitals given the arrangements between 

Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, 

University Healthsystem Consortium, Robert J. Baker and their member hospitals.  

400. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker also enter into explicit exclusionary 

contracts with incumbent and market leading device manufacturers for a given product with which member 

hospitals are obliged to comply by agreement and/or coercive threats of expulsion or penalties for 

deviations. 

401. Explicit exclusionary contracts are created when Novation, LLC, Neoforma, Inc., Robert J. 

Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. 

Baker forbid member hospitals from buying outside the cartel, either explicitly or by a practice of imposing 

penalties if they do.  

402. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker exercise their power as exclusive 

purchasing agents for hospitals by declining to approve competing devices in a given product market, 

effectively imposing sole source device contract on member hospitals even when they do not do so 

explicitly.  

403. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker exclude suppliers by agreement by 

allowing member hospitals to buy from other hospital supply vendors including Medical Supply but only 

for product categories not covered by the defendants cartel. 

404. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker create some exclusionary contracts that 

are not imposed on member hospitals. Instead these member hospitals are free to accept or reject those 

exclusionary contracts on a contract-by-contract basis. Even with these “voluntary” exclusionary contracts 

which often cover multiple products and manufacturers, impose retroactive penalties on deviation, and ban 
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even considering rival products effectively bind member hospitals even when rivals for some products later 

offer a better and cheaper product. 

405. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Baker in exchange for fees and commercial 

bribes from manufacturers also use incentives to join exclusionary contracts that anticompetitively exclude 

device rivals, harm consumers, and harm hospitals as a group.  

406. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Bake get members to accept exclusionary 

contracts by co-opting hospital system directors and decision makers with cash and cash substitute 

payments often in the guise of consulting contracts, giving hospitals other compensating benefits, 

disfavoring hospitals who do not join the exclusionary scheme, and/or giving hospitals who do join a share 

of the supracompetitive profits earned from downstream consumers.  

407. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Bake overtly illegal forms of exclusive 

dealing proceed through voluntary agreements with multiple willing hospital buyers even though the long 

run result is a reduction of competition harmful to the ultimate consumer and often to the hospital buyers 

themselves. 

408. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Bake deceive governmental oversight by 

making anticompetitive agreements that do not require purchasing 100% from one manufacturer, but 

instead some other high percentage like 90 or 95%.  

409. The defendants use a private brand through Novation, LLC called Novaplus. The Novaplus 

Pulse Oximetry Letter of Commitment (requiring 95% minimum of annual oximetry sensor purchases from 

Tyco-Nellcor, which had 88% of market); The defendants Novation Opportunity ® Spectrum I Portfolio 

Participation Agreement (requiring 95% minimum spanning 12 product categories; The Ethicon-Novation 

Commitment Document (offering different discounts for Novation hospitals buying 90 or 95% of sutures 

from Ethicon, which had 81% of suture market) 

Lipari vs. Novation
071

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9072



Petition  61 

410. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake’s exclusive dealing arrangements 

cause anticompetitive harm by raising costs for Medical Supply, other distributors, suppliers and 

manufacturers. The defendants accomplish their monopolization scheme by denying rivals the economies 

of scale they need to compete effectively. 

411. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake create exclusive contracts by 

Volunteer Hospital Association and University Healthsystem Consortium’s general terms of the Novation 

membership or the defendants’ contracts for particular product areas also often require the hospital to use 

Novation as its sole purchasing agent for the covered product categories. In Novation’s Opportunity ® 

Spectrum I Portfolio Participation Agreement it states “Participant declares Novation as its sole supply cost 

management company for the purchase of products in the OPPORTUNITY product categories. . . . 

Participant will purchase OPPORTUNITY ® products though Novation purchasing arrangements and will 

not purchase OPPORTUNITY products or any products that compete with OPPORTUNITY products 

though any other supply cost management company.” 

412. Some of Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, 

Curt Nonomaque, University Healthsystem Consortium and Robert J. Bake’s hospital agreements provide 

that a signing hospital cannot solicit rival bids, examine rival products, or even entertain rival proposals to 

prevent Medical Supply or other Web based suppliers from providing competing product pricing.  

413. Novation’s Opportunity ® Spectrum I Portfolio Participation Agreement states “Participant 

will not . . . participate in competitive product evaluations for OPPORTUNITY products.” Novation’s 

Opportunity ® Spectrum II Portfolio Participation Agreement (same); Supply Partner Terms of 

Participation Opportunity ® Spectrum I Portfolio states “Health care organization agrees not to cause 

supply partner to incur defensive selling costs during the term of this Agreement (such as can be 

caused by entertaining proposals from other vendors or conducting product evaluations) . . .” 

[emphasis added].  

414. The defendants’ Supply Partner Terms of Participation Opportunity ® Spectrum II Portfolio 

states the same. See, e.g., Letter from James Bradley of Stuart Cardiology Group to Jake Langer of 
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Biotronik, Feb. 26, 2001 (“Hospital has entered into a GPO Novation contract, which provides only a 

single cardiac rhythm device vendor. The hospital is enforcing a 100% compliance to this vendor even 

though the actually contract states 95% compliance.” 

415. The defendants use contracts designed so that a hospital cannot consider rival products, to 

make it impossible for the hospital to obtain products outside of the agreement made with Novation, LLC, 

Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University 

Healthsystem Consortium and Robert J. Bake even though on paper, the market is not restrained for the 

remaining 5-10%. The defendants’ agreements in practice rival devices are often 100% excluded from 

hospitals despite the nominal right to buy 5-10% from them.  

416. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake conceal their exclusionary 

agreements by not requiring an absolute obligation to buy a high percentage from the favored supplier, but 

instead provide loyalty rebates if that high percentage is met. The Novaplus Pulse Oximetry Letter of 

Commitment (discount contingent on 95% compliance). Novation’s Opportunity ® Spectrum I Portfolio 

Participation Agreement also stated the same. 

417. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake use loyalty rebates as a more 

sophisticated penalty on noncompliance than that imposed under a traditional illegal exclusive agreement to 

restrain trade, and one that is far more enforceable to boot.  

418. With loyalty rebates, Novation can unilaterally impose a penalty for noncompliance by just 

withholding the quarterly or annual rebate without even going to court, and can easily prove in court the 

amount of past rebates that must be returned. In this way courts become the defendants instrument of 

monopolization.  

419. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake use a termination penalty making the 

defendants’ exclusive dealing agreements violate the Sherman Antitrust Act. The defendants add additional 

penalties that are more enforceable including loyalty rebates tat increase the exclusionary effect. 
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420. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake use loyalty rebates that are 

conditional on the buyer taking all or a high percentage of its purchases from a favored supplier and 

amount to de facto exclusive dealing. IIIA Areeda & Hovenkamp, Antitrust Law ¶768B3, AT 151 (1996); 

XI Hovenkamp, Antitrust Law ¶1807, at 115-18 (1998). 

421. The defendants’ loyalty payments are used to inflate prices. 

 (1) Here the rebates or discounts are conditioned on purchasing a high share of the buyer’s 

purchases from the supplier. Thus, this is not a per item price cut that can be met by any equally efficient 

rival for any future purchases. Because the loyalty rebates are conditioned on getting a high share of the 

buyer’s purchases, they leave rivals with access to only a lower share, which may not sustain economies of 

scale. When they do so, such loyalty rebates exclude rivals by worsening the rivals’ efficiency.  

(2) Once the hospital has committed to the arrangement, the rebates on all the hospital’s past 

purchases are contingent on it meeting the loyalty threshold. Because loyalty commitments can last for five 

to seven years, a failure to comply can result not only in losing any rebate already earned in the current year 

but a demand for a return of all the rebates paid in all past years too. Novation’s Opportunity ® Spectrum I 

Portfolio Participation Agreement states “all earned incentive payments received by the Participant will be 

subject to repayment if Participant fails to comply for the full [five-year] term of the OPPORTUNITY 

portfolio” with a 95% purchase commitment and other requirements; Novation’s Opportunity ® Spectrum 

II Portfolio Participation Agreement states the same. 

422. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake use the threat to reclaim all those 

rebates on past purchases to induce their member hospitals not to switch to making future purchases from a 

rival that is just as efficient and offering a lower price, effectively foreclosing Medical Supply from the 

market for hospital supplies. 

423. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake’s exclusionary programs cover 

multiple products and manufacturers rather than just one. Sometimes the defendants and a given incumbent 

manufacturer gives rebates or discounts on a whole product line if the buyer commits to making a high 
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percentage of their purchases from that manufacturer through Novation or Neoforma for each product in 

the line. [Ethicon-Novation Commitment Document (offering highest discount for Novation hospitals that 

buy 95% of sutures and 85% of endomechanical products from Ethicon, which had 81% of suture market 

and 61% of endomechanical products]  

424. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake even sometimes give rebates or 

discounts on menu of products from different manufacturers if the hospital commits to buying a high 

percentage of each product from the corresponding manufacturer on the menu. Novation’s Opportunity ® 

Spectrum I Portfolio Participation Agreement employs a 95% purchase commitment applies for twelve 

product categories covering five different manufacturers, though with one manufacturer for each product 

category. Novation’s Opportunity ® Spectrum II Portfolio Participation Agreement uses an 85-95% 

purchase commitment applying to 14 product categories covering 7 manufacturers. 

425. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake’s market foreclosure agreements 

applying to multiple products do not differ from a single product exclusive dealing arrangement, but only 

worsen the anticompetitive consequences. Through these programs, the defendants impose a penalty for a 

hospital or health system’s failure to meet the threshold for any one product and in a multiple product 

loyalty agreement includes withholding or reclaiming rebates not only for that product but for all the other 

products as well. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake can then exacerbate the penalty for 

noncompliance after the rebates have been earned.  

426. The defendants have foreclosed competition in the market for hospital supplies so that even 

at the very beginning of a rebate period, Medical Supply could not compete by simply offering a price on 

one of the products that matches or beats the price the incumbent manufacturer and Novation or Neoforma 

is charging for that product net of the program discount.  

427. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake use their tremendous market power 

Lipari vs. Novation
075

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9076



Petition  65 

of over 2000 hospitals and multiple product rebates or package discounts as an illegal tying agreement 

described in X Areeda, Elhauge & Hovenkamp, Antitrust Law ¶1758b, at 343-346 (1996).  

428. The defendants’ scheme is designed to keep a more efficient Web based vendor or suppliers 

from providing products to hospitals at lower prices than the cartel. For the hospital would have to take into 

account that even if it gets a better price from using the rival for that product, it loses the discount on all the 

other products in the program. The defendants’ multi-product rebates are equivalent to sidepayments given 

to hospitals and health systems in exchange for agreeing to enhance the manufacturer selling through 

Novation and Neoforma’s market power by excluding other sources in one product, with the sidepayments 

compensating these hospitals and health systems for the fact that this scheme increases the price they pay 

for the product whose market power was enhanced.  

429. More generally, as noted above, even when a hospital does not formally make a multi-

product commitment, Novation and Neoforma pressure or threaten with expulsion any member hospitals 

who do not comply with the commitment obligations made on any of the defendants’ exclusionary 

agreements with incumbent manufacturers. Every single product exclusionary agreement of the defendants 

is effectively the same as a multi-product one and violates Sherman 1. 

430. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake have inserted themselves between 

the manufacturer and consuming hospitals to extract fees from incumbent manufacturers. These fees or 

commercial bribes are solicited by Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium and Robert J. Bake and are partially 

forwarded to member hospitals and more efficiently to hospital decision makers for high share 

commitments that are not volume-based at all, and are in actuality not rebates or discounts but a system of 

graft.  

431. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium and Robert J. Bake and their officers with the assistance 

of US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray Companies and 

Andrew S. Duff have obtained cash and cash equivalents such as stock-options, warrants, or investment 

interests in the manufacturers favored by Novation and Neoforma’s commitment programs.  
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432. The fees and bribes solicited by the defendants from favored manufacturers includes making 

monetary investments in the defendants’ owned businesses including Neoforma, Inc., and giving Novation, 

LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University 

Healthsystem Consortium, Robert J. Bake, US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew 

Cesere, The Piper Jaffray Companies and Andrew S. Duff favorable business terms on other unrelated 

deals.  

433. US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray 

Companies and Andrew S. Duff also employed another tactic to extort funds from manufacturers and 

suppliers to enter the cartel. US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper 

Jaffray Companies and Andrew S. Duff have hosted annual healthcare conferences where healthcare 

technology companies seeking capitalization were forced to pay US Bancorp Piper Jaffray for underwriting 

their public offerings and favorable analyst coverage marketed as “independent” research to create demand 

for their shares as a pre initial public offering investment for qualified investors and most importantly to 

obtain an introduction to Novation and Neoforma officials to be favored by Novation’s commitment 

programs.  

434. US Bancorp, NA, US Bank, Jerry A. Grundhoffer, Andrew Cesere, The Piper Jaffray 

Companies and Andrew S. Duff were paid large sums for a private meeting with Novation officials or for a 

prospective healthcare technology company’s membership in a GPO institute for evaluating technologies.  

435. Manufacturers and suppliers are forced to pay Novation, LLC, Neoforma, Inc., Robert J. 

Zollars, Volunteer Hospital Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. 

Bake fixed amounts that are not linked to volume in the form of: (1) fees given to have products 

considered, (2) annual administration fees, (3) marketing or endorsement fees, and (4) licensing fees for use 

of the NovaPlus brand name.  

436. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Bake arrange for selected manufacturers and 

suppliers to pay hospitals fixed fees that are not dependent on the volume of sales in exchange for their 

commitment to achieving the target market shares. The fact that the payments given for loyalty 

commitments often are not proportional to volume worsens the anti-competitive effects. The defendants’ 
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side-payments that are unrelated to sales volume are used because they are a more effective means of 

dividing monopoly profits created by seller-buyer collusion designed to enhance Novation, LLC, 

Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt Nonomaque, University 

Healthsystem Consortium, Robert J. Bake’s market power. 

437. Sometimes Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital 

Association, Curt Nonomaque, University Healthsystem Consortium, Robert J. Bake make agreements 

where the de facto exclusivity for any given product is granted not to one incumbent manufacturer or 

supplier, but to two of them. The defendants at times enforce a duopoly in some products to protect those 

manufacturers from competition by rivals and entrants. Regardless, the motive of the defendants is to 

restrict output and increase prices just as where the defendants enforce an absolute monopoly in a product 

or product line.”  

438. Novation, LLC, Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association, Curt 

Nonomaque, University Healthsystem Consortium, Robert J. Bake have offered to allow rival products 

from unfavored manufacturers and suppliers to be offered if they would agree to increase their prices 

dramatically to levels higher than that being charged by the incumbent manufacturers and suppliers who 

benefit from the exclusionary agreements. For example, Retractable Technologies reported that Novation 

finally said it would agree to use safer needle technology from Retractable Technologies, but only if it were 

sold under Novation’s private label for a price 270% higher than Retractable wanted to charge. Thomas 

Shaw, “Examine the ‘questionable’ side of GPOs,” Commentary, Dallas Business Journal (March 15, 

1999) Mark Smith, “Innovative medical products: a clash of blood and money,” Houston Chronicle (April 

18, 1999). 

 

7. The Monopolization Of The Hospital Supply Industry By The Defendants In Conspiracies And 

Combinations With Premier, GHX, LLC and Their Predecessor Corporations 

 

439. On September 28, 1998, Richard A. Heard, Senior Vice President, Diversified Services 

obtained via subterfuge the business plan and model created by Samuel Lipari for Medical Supply 

Management for the Defendants using a false offer to buy out the company from Samuel Lipari. 

440. On November 23 and 24th, 1998, the Defendants obtained a demonstration in Salt Lake City, 

Utah of Samuel Lipari’s software that allowed purchases of hospital supply products to be purchased and 
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managed via pc computers instead of the existing costly mainframes still used by the Defendants and their 

member hospitals and manufacturers to this day. 

441. No agreement was finalized because with the demonstration and intellectual property 

obtained by the defendants through Richard A. Heard and Owen Health, a subsidiary of Cardinal which 

would later be part owned by the Defendant Novation, the Defendants had obtained the information they 

needed to prevent Medical Supply from obtaining capital to enter the marketplace by implementing their 

own electronic exchanges, diluting the value of Samuel Lipari’s innovation with false substitutes that 

maintained the group purchasing organization enterprise of the Defendants to artificially inflate hospital 

supply costs. 

442. In June 1999, MedAssets was formed, it acquired the two GPO’s InSource and Axis Point 

Health Services and then Health Services Corporation of America (HSCA) that had provided supplies to 

Samuel Lipari’s two earlier companies in May 2001. 

443. On June 28, 1999, Neoforma, Inc. announced that it has elected Robert J. Zollars to the 

position of Chairman, President and Chief Executive Officer. He succeeds Jeff Kleck, Ph.D., co-founder of 

Neoforma. Zollars joins Neoforma from his position as an E.V.P. and Group President at Cardinal Health, 

Inc. 

444. On March 7, 2000, Medibuy.com Inc. (Medibuy) a vendor of Internet-based health care 

supply purchasing software announced it was acquiring Premier Health Exchange LLC, the electronic 

commerce subsidiary of San Diego-based Premier Inc. 

445. On September 1, 2000, Medibuy announced it was acquiring empactHealth.com, a Nashville, 

Tenn.-based purchasing Web portal started by hospital chain HCA--The Hospital Co. Shareholders of the 

privately held empactHealth.com, including HCA, will receive approximately 23% of medibuy.com. 

HCA's ownership interest in medibuy.com will total approximately 16%. Under the agreement, San Diego-

based medibuy.com will become the exclusive electronic commerce partner to HCA's 204 hospitals, as well 

as several members of HCA's group purchasing organization, including LifePoint Hospitals, Triad 

Hospitals and Health Management Associates. 

446. On February 6, 2000, Empacthealth announced that Columbia/HCA Healthcare Corp. is 

pumping up to $40 million into empactHealth.com, which will charge hospitals and vendors a fee for 
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ordering supplies online. Columbia/HCA, the nation's largest for-profit hospital company, will be the firm's 

first customer. 

447. On March 30, 2000, EmpactHealth announced today that it has signed a founding partner 

agreement with Health Management Associates (HMA), the premier operator of acute care hospitals in the 

Southeast and Southwest areas of non-urban America. Under the terms of the agreement, HMA will 

exclusively implement and use empactHealth's empactBuy solution for the online requisitioning, ordering 

and purchasing of all medical and non-medical supplies and services for the company's 32 acute care 

hospitals, and any facilities HMA adds in the future. HMA will also become a founding partner and an 

equity shareholder in empactHealth. 

448. In the same announcement empactHealth stated it is a leading healthcare e-procurement 

company that synchronizes the business processes of healthcare buyers and suppliers to reduce costs and 

increase efficiency at both ends of the healthcare supply chain. The company has already signed a large 

critical mass of committed buyers, including more than 240 Columbia/HCA and Health Management 

Associates facilities that will use empactBuy, exclusively, as their e-procurement solution. In addition, 

empactHealth has commitments from Johnson & Johnson, Baxter, and Medline and a number of other 

suppliers to integrate their ERP business processes with empactSupply. empactHealth offers healthcare-

specific e-procurement solutions based on foundation technology from Commerce One and adds valuable 

functions such as business intelligence, contract management, and inventory management. The company is 

Nashville-based and privately funded. 

449. On March 29, 2000, Global Healthcare Exchange (GHX) was founded as a Limited Liability 

Company or a trust by five major healthcare manufacturing competitors: Johnson & Johnson Health Care 

Systems; GE Medical Systems; Baxter Healthcare Corp.; Medtronic USA, Inc. and Abbott Exchange, Inc. 

Much of the capitalization came from GE, the parent company of GE Medical. The name was also copied 

from GE’s existing internet marketplace for hospital supplies Global Exchange and was part of a plan 

created by Jeffrey Immelt, then GE Medical president and now CEO of GE to prevent competition from 

electronic marketplaces that were independent from the manufacturers ability to control hospital supply 

distribution with kickbacks and commercial bribes. 

450. On March 30, 2000 Neoforma announced the merger with Eclipsys Corporation (NASDAQ: 
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ECLP) and HEALTHvision, Inc. In conjunction with the agreements, Neoforma.com announced that it has 

signed an exclusive 10-year strategic agreement to provide e-commerce services for the 6,500 healthcare 

organizations participating in the purchasing programs of Novation, LLC, the world's largest buyer of 

medical supplies and the supply company of national healthcare alliances VHA Inc. and University 

HealthSystems Consortium (UHC). The companies later decided not to merge and instead to form a 

combination to jointly control the market for hospital supplies in e-commerce among Novation, LLC’s 

customers. 

451. On March 31, 2000 The New Healthcare Exchange was formed as a consortium of four of the 

US largest health care distributors, which include AmeriSource Health, Cardinal Health, Fisher Scientific 

International; and McKesson HBOC. 

452. On May 25, 2000 Neoforma announced that it has reaffirmed its exclusive 10-year agreement 

to provide e-commerce procurement services for Novation. Neoforma.com also announced modifications to 

the structure and terms of its stock and warrant transactions with VHA Inc. and University HealthSystem 

Consortium (UHC), the national healthcare alliances that own Novation. Much of the public offering was 

subscribed to or purchased by Novation with funds owned by UHC and VHA member hospitals and 

without their knowledge and approval. The capitalization of Neoforma as a direct consequence rose to 1.2 

billion dollars. 

453. Neoforma also announced on May 25, 2000 that Eclipsys Corporation and HEALTHvision, 

Inc. agreed by mutual consent to terminate, effective immediately, their proposed mergers announced 

March 30, 2000. Instead, Neoforma.com, Eclipsys and HEALTHvision have entered into a strategic 

commercial relationship that will include a co-marketing and distribution arrangement between 

Neoforma.com and HEALTHvision. The arrangement includes the use of Eclipsys' eWebIT™ enterprise 

application integration (EAI) technology and professional services to enhance the integration of legacy 

applications with Neoforma.com's e-commerce platform. 

454. Under the terms of the modified Novation agreements, VHA will receive 46.3 million shares, 

representing approximately 36% of Neoforma.com, and UHC will receive 11.3 million shares, representing 

approximately 9% of Neoforma.com. In addition, under new warrants to be issued to VHA and UHC, VHA 

and UHC will have the opportunity to earn up to 30.8 million and 7.5 million additional Neoforma.com 
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shares, respectively, over a four-year period by meeting certain performance targets. These targets are 

based upon the historical purchasing volume of VHA- and UHC-member healthcare organizations that sign 

up to use Neoforma.com's e-commerce exchange. The targets increase annually to total healthcare 

organizations representing approximately $22 billion of combined purchasing volume at the end of the 

fourth year. The warrants will have a strike price of $0.01. On a pro forma basis, including shares issuable 

upon the exercise of Neoforma.com's existing options and warrants, and VHA and UHC earning all of the 

shares underlying the performance-based warrants, Neoforma.com would have approximately 175 million 

shares outstanding. 

455. The May 25, 2000 announcement also revealed the interlocking directors used by the 

Defendants to restrain trade in hospital supplies. In connection with the new agreements, two of the seven 

seats on the Neoforma.com Board of Directors will be filled by VHA designees after closing of the 

transaction. Subject to certain exceptions, VHA has agreed to vote any Neoforma.com shares it owns in 

excess of 20% of outstanding Neoforma.com stock in the same proportion as all other stockholders. Subject 

to certain exceptions, UHC has agreed to vote any Neoforma.com shares it owns in excess of 9% of 

outstanding Neoforma.com stock in the same proportion as all other stockholders. VHA and UHC have 

also agreed to certain other restrictions on acquisitions and transfers of Neoforma.com stock. 

456. Mark McKenna, Novation's president, said, "We are excited about the advantages and value 

that our relationship with Neoforma.com offers our members in managing their supply expenses and 

inventories. We have already made significant progress in our relationship with Neoforma.com, including 

the establishment of supplier and buyer relationship management teams and a targeted implementation 

strategy. We anticipate members will be able to begin conducting purchase transactions as early as the third 

quarter of this year."  

457. Curt Nonomaque, VHA executive vice president, noted, "We believe the increased 

efficiencies, reduced costs and ease-of-use features that Neoforma.com's B2B technology provides will 

significantly benefit both Novation's member organizations as well as other health care providers. In 

addition, VHA is creating a separate cooperative pool and will distribute Neoforma.com stock to our 

members in proportion to their dollar volume of purchases through Neoforma to further align incentives. In 

addition, the new strategic partnership involving Neoforma.com, HEALTHvision and Eclipsys offers 
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additional benefits for healthcare organizations seeking to integrate and use Internet technology. These 

agreements build on existing customer relationships with HEALTHvision and Eclipsys that provide the 

Web-based solutions that enable hospitals to connect with their physicians and communities." 

458. Edward Schwartz, executive vice president at UHC, indicated, "We're pleased that the 

relationship with Neoforma.com is moving forward and that UHC's members will be able to gain value 

from it. We're also excited to announce that the first organization to sign up for the exchange through 

Novation is a UHC member, the Medical College of Virginia Hospitals in Richmond, Virginia." 

459. Scott Decker, HEALTHvision chief executive officer, said, "We're pleased that through our 

relationships with Neoforma.com and Eclipsys we will be able to offer customers a comprehensive e-

Health solution. HEALTHvision's customers will be able to quickly take advantage of Neoforma.com's 

expertise in supply chain management because Neoforma.com's contributions will nicely complement our 

existing services. HEALTHvision currently provides Web-based services to more than 1,200 hospitals, and 

the potential addition of e-commerce capabilities has already generated a great deal of interest and 

demand." 

460. According to Zollars, the agreement with Novation creates immediate potential scale for 

Neoforma.com's e-commerce platform, as Novation represents more than 30% of U.S. procurement in 

healthcare with a membership that includes many of the nation's largest and most respected healthcare 

organizations and physicians. Novation also brings an existing base of relationships with a wide range of 

healthcare suppliers, essential to the success of an e-commerce offering. Novation plans to be active in 

recruiting other suppliers to the Neoforma.com marketplace. Novation already provides its alliance 

members with highly regarded and utilized Web-enabled tools, including an online catalog, Web-based 

tools for cross-referencing and standardization. 

461. On September 01, 2000, Medibuy announced that shareholders of the privately held 

empactHealth.com, including HCA, will receive approximately 23% of medibuy.com. HCA's ownership 

interest in medibuy.com will total approximately 16%. Under the agreement, San Diego-based 

medibuy.com will become the exclusive electronic commerce partner to HCA's 204 hospitals, as well as 

several members of HCA's group purchasing organization, including LifePoint Hospitals, Triad Hospitals 

and Health Management Associates. medibuy.com will integrate empactHealth.com's technology into its 
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products and services. 

462. On April 2001 Broadlane an electronic marketplace that comprises Tenet Healthcare Corp., 

Community Health Systems, Kaiser Permanente, Iasis Healthcare, Paracelsus Healthcare, Cleveland Clinic 

Foundation, Universal Health Services, Intermountain Health Care and Continuum Health Partners is 

formed. 

463. On March 26, 2001 Medibuy and Premier announced the launch of Premier Exchange, an 

Internet portal providing electronic commerce services to Premier’s 1,850 alliance members. San Diego-

based Premier is a purchasing coalition for health care organizations. Medibuy, also in San Diego, is an 

electronic procurement vendor offering online supply ordering and management. Medibuy earlier this year 

acquired Premier’s start-up online supply division. 

464. On April 30, 2001 HealthNexis is created. Formerly the New Health Exchange, was founded 

in April 2000 by four of the nation’s largest healthcare companies: AmeriSource Health Corporation 

(NYSE: AAS), Cardinal Health, Inc. (NYSE: CAH), Fisher Scientific International, Inc. (NYSE: FSH), and 

McKesson HBOC, Inc. (NYSE: MCK). 

465. On November 26, 2001 Global Healthcare Exchange and Health Nexis announced they will 

combine their operations into a single Internet-based exchange, according to the organizations. Supplier 

members of both organizations will be connected to GHX's 70 integrated delivery networks (IDNs), which 

currently represent approximately 600 hospitals. The combined entity will operate as Global Healthcare 

Exchange LLC and will be headquartered in Westminster, Colorado. The merger announcement follows 

recent GHX alliances with Neoforma Inc. and AmeriNet Inc. Says GHX president Mike Mahoney, 

"Connectivity, participation, and cooperation among all members of the supply chain is critical for e-

commerce to reach its full potential. HealthNexis and its membership of leading healthcare companies 

provide considerable e-commerce technology solutions and supply chain expertise. This combination 

reinforces GHX's commitment to building an open and neutral healthcare exchange to drive supply chain 

savings." 

466. On October 09, 2002 Global Healthcare Exchange, LLC (GHX) and Neoforma, Inc. 

announced they have signed a definitive agreement to create the first comprehensive, integrated supply 

chain solution for the healthcare industry. Neoforma and GHX expect the strategic alliance to accelerate the 
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adoption of e-commerce by hospitals and suppliers, accelerating supply chain cost savings. The agreement 

enables Neoforma's hospital customers, including the 514 hospitals currently contracted to use the 

Neoforma-powered Marketplace@Novation™, to transact business with GHX's growing network of 

healthcare supplier members through the integrated solution, without the added cost of implementing and 

maintaining separate Internet connections. GHX's connected suppliers will be able to sell their products to 

Neoforma's current and future hospital customers through one Internet-based exchange, reducing 

implementation costs and simplifying the e-commerce strategy for these suppliers. GHX has signed more 

than 100 leading supplier members. 

467. On December 11, 2002 Global Healthcare Exchange, LLC (GHX) and Medibuy, Inc. 

announced they have signed a definitive agreement to merge their two companies. The new company will 

be called Global Healthcare Exchange, LLC (GHX). Owned by many of the world’s largest healthcare 

suppliers and providers, GHX and Medibuy will combine their respective Internet-based trading exchanges 

to create the largest single exchange in healthcare. More than 1400 hospitals and other healthcare facilities 

and 100 suppliers have already selected GHX or Medibuy as their preferred solution for purchasing 

healthcare products and supplies. Through this merger, the newly created exchange will provide a means 

for all participants in the healthcare supply chain, including provider organizations, manufacturers, group 

purchasing organizations (GPOs) and distributors, to benefit from improved efficiencies, cost reductions, 

process automation, and the adoption of industry standards. 

468. The same December 11, 2002 announcement described the owners of GHX: “Originally 

founded in March 2000 by five major healthcare manufacturers: Johnson & Johnson Health Care Systems; 

GE Medical Systems; Baxter Healthcare Corp.; Medtronic USA, Inc.; Abbott Exchange, Inc., GHX has 

since realized its vision of being owned by representatives of the entire supply chain, including 

manufacturers, distributors, providers and group purchasing organizations. In addition to the founders, the 

original equity owners included: Siemens; Becton, Dickinson & Co.; Boston Scientific Corp., Tyco 

Healthcare Group, LP; Guidant Corp.; C.R. Bard, Inc.; B Braun Medical Inc. In December 2001, GHX 

combined business operations with the distributor-created exchange, HealthNexis, adding 

AmerisourceBergen Corp.; Cardinal Health, Inc.; Fisher Scientific International, Inc.; and McKesson Corp. 

to its list of owners. A year later, a merger with Medibuy Inc. rounded out the current ownership roster with 
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the addition of Premier, Inc., one of the nation’s largest group purchasing organizations, and HCA, a 

national integrated delivery network (IDN). 

469. While adopting Medical Supply’s neutral marketplace concept, the same announcement 

reveals that GHX still maintains and is an instrument for enforcing the Defendant Novation and the 

unnamed coconspirator Premier’s anticompetitive pricing achieved through contracts that horizontally and 

vertically fix prices: 

“How does GHX benefit group purchasing organizations (GPOs)? GPOs are working with 

GHX to develop integrated contract management and other e-commerce services that enable their 

hospital members to more easily and efficiently purchase contracted products at the agreed upon 

price.” [Emphasis added] 

 

470. On April 11, 2003, GHX, MedAssets HSCA announced that they have formed a Strategic 

Alliance. Global Healthcare Exchange and MedAssets HSCA, the St. Louis-based group purchasing 

organization, announced they have formed a strategic alliance they say will make e-commerce services 

available to more than 16,000 healthcare providers. Under the terms of the agreement, MedAssets has 

selected GHX as an integrated e-commerce solution for members of its GPO. As a result, MedAssets 

members will be able to purchase products via GHX's Internet-based trading exchange using pricing data 

contained in the CDQuick E-Catalog, supplemented by the accurate product data in the GHX AllSource 

catalog. 

a. US Bancorp's current President and CEO, Richard K. Davis 

471. Samuel Lipari, founder of Medical Supply Chain, has discovered US Bancorp's current 

President and CEO, Richard K. Davis continued the extortion of healthcare supplier companies that caused 

US Bank's parent company to jettison its investment-banking unit US Bancorp Piper Jaffray. Samuel 

Lipari's lawsuit against US Bank has been in federal court since October 2002.  

472. The National Association of Securities Dealers in 2002 found a US Bancorp managing 

director, Scott Beardsley, threatened to discontinue coverage of Antigenics Inc., a biotechnology company 

that develops treatments for cancers and infectious diseases, if Antigenics did not select US Bancorp Piper 

Jaffray as a lead underwriter for a planned secondary stock offering. Antigenics required the capital to enter 

the hospital supply market controlled by Novation LLC. As part of a settlement with the NASD, US 

Bancorp was censured and fined $250,000.  

473. US Bancorp accepted liability for $12.5 million in disgorgement and an additional $12.5 
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million in penalties over US Bancorp Piper Jaffray's actions in falsely representing investment research 

related to capitalizing technology companies in IPO's on the NASDAQ stock exchange in 2003 as a result 

of Securities and Exchange Commission v. U.S. Bancorp Piper Jaffray Inc., 03 CV 2942 (WHP) 

(S.D.N.Y.).  

474. US Bancorp underwrote the IPO for Neoforma, Inc.  

475. Neoforma was taken private in 2007 by Novation LLC to conceal member hospital kickbacks 

laundered through the publicly traded company from the Ft. Worth, Texas US Department of Justice's False 

Claims Act investigation of Novation LLC for Medicare Fraud involving over 2500 Novation LLC 

hospitals.  

476. The whistleblower case continues on as United States ex rel. Cynthia I. Fitzgerald v. 

Novation LLC et al N. Dist of TX Case no. 3:03-cv-01589 (2.) and has been covered by the New York 

Times (3.).  

477. Jerry A. Grundhofer, the former CEO of US Bancorp attempted to disassociate US Bank 

from the notorious US Bancorp unit Piper Jaffray while Richard K. Davis was president by giving away 

Piper Jaffray to shareholders in a desperate spin off after two attempts to sell the investment unit at a 

hundred million dollar loss fell through in 2003.  

478. However, Richard K. Davis continued a policy of using US Bank to interfere with healthcare 

technology companies attempting to enter the hospital supply market controlled by Novation LLC. 

479. Samuel Lipari discovered US Bancorp's agents while under the control of CEO Richard K. 

Davis continued to obstruct Lipari's Medical Supply Chain's entry into the market for hospital supplies as 

recently as January 2008. Emails and court records now show that Shughart Thomson & Kilroy, P.C. acting 

at the direction of US Bancorp CEO Richard K. Davis repeatedly interfered with Lipari's efforts to obtain 

trial counsel in Medical Supply's Missouri litigation against General Electric (exchange symbol GE).  

480. GE provided the $600 million dollars to take Neoforma, Inc. private and prevent the USDOJ 

from obtaining access to hospital kickback records in the Medicare False Claims Act investigation. US 

Bancorp CEO Richard K. Davis attempted to conceal the fraud by omitting disclosure of the potential 

litigation liability in Securities and Exchange Commission filings as required under § 302 of the Sarbanes-
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Oxley Act. KPMG LLP also endorsed the filings omitting the disclosures required under § 302 of the 

Sarbanes-Oxley Act. 

 

8.  Defendants’ Tortious Interference with the Petitioner’s Business Relations 

 

 481. The petitioner has been injured by various combinations of the defendants tortiously 

interfering with the petitioner’s business relationships and business expectancies.  

 

a. Tortious Interference with Business Relations 

by Defendants Lathrop & Gage L.C. 

482. On or about April 11, 2005, the defendant Lathrop & Gage L.C. took advantage of its 

confidential attorney counsel relationship with McClatchey papers to advance Lathrop & Gage L.C.’s 

agenda of supporting Karl Rove’s influence peddling scheme through the Republican National Committee 

that included the selling of USDOJ protection.    

483. Lathrop & Gage L.C. caused the Independence Missouri newspaper the Examiner to confront 

its investigative reporter James Dornbrook over the first of a planned series of articles dealing with the state 

cuts in Medicaid brought by Governor Matt Blunt.  

484. The immediate purpose of Lathrop & Gage L.C. was to prevent the petitioner from obtaining 

redress for General Electric’s real estate obligations to the petitioner and thereby tortiously interfere in the 

petitioner’s business expectancies and relationships with General Electric, General Electric Transportation 

and GE Capital. 

485. Lathrop & Gage L.C. knew that the petitioner was relying on these expectancies to capitalize 

Medical Supply Chain, Inc.’s entry into the hospital supply market controlled by Novation LLC. and that 

the USDOJ was protecting Novation LLC. 

486. The article featured the petitioner and his company Medical Supply Chain, Inc. and described 

his experience in federal court and his efforts to get redress and provide competition to lower costs in 

hospital supplies and increase access to affordable healthcare.  

487. James Dornbrook and his paper the Examiner were subjected to Governor Matt Blunt and the 

Republican National Committee associated law firm Lathrop & Gage L.C.’s “fear counseling” to 

discourage news media from reporting on challenges to the healthcare interests of the defendant cartel 

members with false threats of publishing liability.  

Lipari vs. Novation
088

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9089



Petition  78 

488. Missouri attorney Mark F. “Thor” Hearne who was the president of Lathrop & Gage L.C. 

coordinated Karl Rove and the Republican National Committee’s schemes to deprive African Americans of 

their vote with state legislators, secretaries of state and even county voting officials.  

489. The schemes were so effective that even the petitioner’s witness, Bret D. Landrith, a 

Republican who had registered with the State of Kansas upon renewing his driver’s license for his new 

address in a traditionally African American Topeka Kansas neighborhood two blocks down from the 

Brown vs. Board of Education Memorial was challenged and no record of his change reached the Shawnee 

County polling station. 

490. Mark F. “Thor” Hearne of Lathrop & Gage founded the National Republican Committee 

front group known as American Center for Voting Rights (“ACVR”).  

491. The May 3
rd

, 2007 McClatchy was the story breaking the news that the Western District of 

Missouri US Attorney Todd Graves was the Ninth US Attorney improperly fired released by the petitioner 

on April 9
th

, 2007.  

492. Missouri's Governor Matt Blunt is also a client of Lathrop & Gage L.C., and has been 

represented for years by Hearne. Blunt, Hearne, and the ACVR were all central to the McClatchy( the 

conglomerate that owns and runs the Kansas City Star) piece as originally filed by Greg Gordon and the 

role of each of them in the Kansas City Star's May 3
rd

, 2007 altered version of the story was subsequently 

removed or otherwise greatly watered down.  

493. The McClatchy reporter called the petitioner on April 9
th

 and verified the story with US 

Senate staffers permitted to see the unredacted US Justice Department emails.  

494. The defendant Lathrop & Gage L.C. participated in the scheme by US Bancorp CEO, 

Richard K. Davis, Chairman Jerry Grundhofer and Shughart, Thompson & Kilroy PC to deprive the 

petitoner of the representation services of the petitioner’s original attorney Bret D. Landrith.  

495. The petitioner’s witness David Price was an activist for judicial reform in Kansas and had 

successfully raised enough signatures to get the issue of returning to the election of judges on the Shawnee 

County ballot during an election. 

496. The petitioner’s attorney Bret D. Landrith fulfilled his annual Kansas Bar obligation by 

representing David Price pro bono in a parental rights termination for adoption case on appeal. 
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497. Kansas State Republican Senator John L. Vratil is a managing partner of Lathrop & Gage 

L.C. and in his capacity as a member of the Kansas Judicial Council prepared a substitute reform of 

performance reporting in retention elections announced on December 26, 2005 to counter legislative efforts 

to change the selection process for judges.  

498. The head of the Kansas Supreme Court panel hearing the disbarment case against the 

petitioner’s attorney, Hon. Justice Donald L. Allegrucci chaired the Judicial Council, but did not disclose 

his participation in it. See “Judicial panel suggests reviews”, Topeka Capital Journal December 26, 2005.   

499. The face of the disbarment of the petitioner’s attorney expressly finds Landrith should be 

disbarred for his association with David Price and David Price’s protected speech unrelated to Landrith’s 

representation of Price in violation of the Fourteenth Amendment’s protection of the rights to Free Speech, 

Association and Redress.  

500. Additionally the disbarment of Landrith is expressly for taking James Bolden’s action to 

federal court where the Tenth Circuit overturned the dismissal on the brief written by Bret D. Landrith for 

James Bolden. 

501. The direct goal of the hospital supply cartel acting through the defendant Lathrop & Gage 

L.C.  in having further articles about the petitioner’s litigation censored in the Independence Examiner, 

Kansas City Star, and the Topeka Capital Journal was to make it possible to influence the outcome of the 

petitioner’s litigation in Kansas District Court to take a business expectancies and property rights from the 

petitioner without the possibility of a broader civic involvement causing the petitioner’s claims to be taken 

seriously.  

502. Later, Lathrop & Gage L.C. as advisor and counsel to other regional newspapers would help 

to cause the information on Bradley J. Schlozman’s misconduct and the wrongful dismissal of US Attorney 

Todd Graves discovered by the petitioner to be under reported or excluded from coverage to further the 

hospital supply’s protection from enforcement by the USDOJ or from Federal Trade Commission 

chairwoman, Deborah Platt Majoras and in maintaining Karl Rove and the Republican National’s political 

control of US Department of Justice law enforcement for the purpose of protecting the enterprises’ taking 

of property rights and market share from the petitioner.  

 

b. Tortious Interference with Business Relations  
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by Defendants Husch Blackwell Sanders LLP 

 

503. The defendant Husch Blackwell Sanders LLP (formerly Husch Eppenger LLC) tortiously 

interfered with several business relationships and expectancies of the petitioner.  

504. On Wednesday, August 24th, 2005, the defendant Husch Blackwell Sanders LLP acting 

through its pro hac vice agent Jonathan L. Glecken of Arnold & Porter, LLP,  lead counsel for the 

defendants Jeffrey R. Immelt, General Electric Company, General Electric Capital Business Asset Funding 

Corporation, GE Transportation Systems Global Signaling, LLC , threatened Medical Supply’s counsel 

with the loss of his home if he did not withdraw Medical Supply’s Missouri state law contract based claims.  

 

i. Interference with Business Relationship with Bret D. Landrith 

505. The defendant Husch Blackwell Sanders LLP acting through its pro hac vice agent Jonathan 

L. Glecken tortiously interfered with the business relationship between the petitioner and his legal counsel 

when Jonathan L. Glecken told the petitioner’s counsel Bret D. Landrith that Landrith would have his 

house taken from him and all his property if he did not stop seeking redress for the petitioner even on the 

Missouri state law claims, which were not in dispute or subject to sanction.  

506. Jonathan L. Glecken of Arnold & Porter, LLP,  and John K. Power as agents of the defendant 

the defendant Husch Blackwell Sanders LLP and the hospital supply cartel members acting through Jeffrey 

R. Immelt, General Electric Company, General Electric Capital Business Asset Funding Corporation, GE 

Transportation Systems Global Signaling, LLC in ex parte communications with judicial branch officials 

and officials of the City of Blue Springs caused prejudice against the petitioner and his counsel  to extort 

from them their property rights and the right to vindicate the petitioner’s contract claims by representing 

GE as rich and powerful with the ability to control  court outcomes  and that the petitioner because he did 

not have money was not entitled to have his contract rights enforced. 

 

ii. Interference with Business Relationship with David Sperry 

507. Before filing the initial petition against the General Electric hospital supply cartel members in 

this court, the petitioner sought out Missouri licensed counsel experienced in commercial torts and contract 

law.  
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508. The only attorney the petitioner could find to visit with him about the claims was David 

Sperry of Independence, Missouri who had both experience in complex commercial litigation and the 

discovery disputes the petitioner anticipated would be the deciding issue in his claims.  

509. After interviewing the petitioner, David Sperry was incredulous and shocked that the 

petitioner’s prior counsel had been disbarred.  

510. The defendant Husch Blackwell Sanders LLP succeeded in interfering with the business 

expectancy of legal representation and interfered with the petitioner’s business relationship with David 

Sperry when Sperry declined to take the case because the power of the GE defendants over the court 

system as exercised by Husch Blackwell Sanders LLP and its pro hac vice agent Jonathan L. Glecken of 

Arnold & Porter, LLP would likely result in ethics complaints and in the case being transferred to a distant 

venue where it would be impossible for him to economically prosecute the case and his property rights in 

the contingent fee representation of the petitioner would be forfeited.  

 

iii. Interference with Business Relationship with James C. Wirken and the Wirken Group 

511. After his Missouri state claims copied and pasted from the Kansas District Court complaint 

against the GE defendants where they were dismissed without prejudice survived a GE dismissal motion, 

the petitioner was referred to Mr. James C. Wirken founder and Chairman of the Wirkin Law Group in 

Kansas City, Missouri. 

512. Mr. James C. Wirken graciously agreed to schedule an appointment to interview the 

petitioner on the possibility of representing his claims against GE. 

513. However, before the actual meeting could take place, the present action defendant Husch 

Blackwell Sanders LLP through its employee John K. Power, MO Lic # 70448 had contacted James C. 

Wirken and his son who also was counsel at Wirkin Law Group to conduct several conversations to 

discourage the Wirkens from representing the petitioner. 

514. During the conversations, Husch Blackwell Sanders LLP  through John K. Power placed the 

Wirkens in fear of associating with the petitioner, falsely stating that the petitioner had been repeatedly 

sanctioned for baseless claims, that Husch Blackwell Sanders LLP’s clients, the GE defendants were so 

powerful that no law firm could stand up to them and placing the Wirkens in fear that all the services 
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provided the petitioner would go uncompensated because the GE defendants would prevail no matter what 

in court. 

515. Mr. James C. Wirken did politely interview the petitioner and charitably offered some 

constructive criticisms regarding the presentation of the case but strongly urged the petitioner to continue 

on pro se.  

516. Mr. James C. Wirken stated that the Wirkin Group would hve to charge $7,500.00 to just 

read the complaint and would have to have a very sizeable retainer to cover any further research or 

meetings to just determine whether they would represent the petitioner. 

517. The petitioner believed this was unusual for a cut and dried contract case that had already 

survived dismissal intact and where the petitioner had prevailed in obtaining a remand and understood that 

his business expectancy in the Wirkin Group’s legal representation had been tortiously interfered with. 

518. In January 2008, Mr. James C. Wirken did offer to visit with the petitioner about representing 

him in his GE litigation. 

519. The petitioner is currently trying to overcome the additional economic injuries inflicted upon 

him by the defendants subsequent to the filing of the amended GE RICO petition in federal court, to be in a 

position again to pay for Wirkin Group’s legal representation should it be offered. 

 

c. Tortious Interference with Business Relations  

by Defendants Jerry Grundhofer, Richard K. Davis,  

Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy PC 

 

520. The defendants US Bancorp CEO, Richard K. Davis and Chairman Jerry Grundhofer through 

their defense counsel’s detailed sworn affidavits for attorney’s fees admit time spent with John K. Power 

and other attorneys of Husch Eppenger LLC now Husch Blackwell Sanders LLP met with Shughart 

Thomson & Kilroy PC attorneys for the purpose of coordinating General Electric’s defense of contract and 

antitrust claims brought by the petitioner in Medical Supply Chain, Inc. v. General Electric Company, et 

al., KS Dist. case number 03-2324-CM and where US Bancorp had no interest in the sale of lease contract 

between Medical Supply Chain, Inc. and General Electric.  

521. The defendants Husch Blackwell Sanders LLP met with Shughart Thomson & Kilroy PC 

have repeatedly failed to produce these documents in the petitioner’s discovery requests in this court and 

the Kansas District Court.  
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522. The petitioner has evidence that includes emails between the petitioner and Norman E. Siegel 

of Stueve Siegel Hanson, LLP that support a business relationship or expectancy was formed between 

himself and Stueve Siegel Hanson, LLP. 

523. The petitioner sought to retain Norman E. Siegel to represent the petitioner’s contract related 

claims against General Electric and state antitrust claims against General Electric’s hospital supply co-

conspirator Novation LLC in the 16
th

 Circuit State of Missouri Court at Independence, Missouri.  

524. The petitioner’s cause was likely to return to federal court in the US District Court for the 

Western District of Missouri if the state representation could not be obtained in time.  

525. During the course of communications about representation, the petitioner’s claims against 

General Electric were removed to the Western District court. Seigel was one of only a handful of attorneys 

in the region that had the skills set required to replace the petitioner’s original counsel in the General 

Electric and Novation LLC litigation whom the defendants had caused to be disbarred.  

526. The defendant US Bancorp CEO, Richard K. Davis and Chairman Jerry Grundhofer through 

their agent Shughart, Thompson & Kilroy PC delegated the conduct of the litigation to Shughart, 

Thompson & Kilroy PC without controls in place to prevent fraud and racketeering as required under  § 

302 of the Sarbanes-Oxley Act and caused the petitioner’s federal court litigation with General Electric in 

Missouri to be obstructed and interfered by depriving the petitioner of the representation of Stueve Siegel 

Hanson, LLP. during September to December of 2007.  

527. The defendant US Bancorp CEO, Richard K. Davis and Chairman Jerry Grundhofer through 

their agent Shughart, Thompson & Kilroy PC  caused the petitioner to be denied counsel and a prosecuting 

witness in the body of Norman E. Siegel and deprived the petitioner of the business expectancy of the legal 

representation of Stueve Siegel Hanson, LLP to prevent the petitioner from mitigating or covering for his 

damages from the defendants US Bank and US Bancorp’s breach of the contract for escrow accounts and to 

prevent the petitioner from realizing the benefit from the contract or business expectancy with General 

Electric. 

528. The defendants US Bank and US Bancorp interfered with and caused the petitioner to lose his 

business expectancy in the representation by Stueve Siegel Hanson, LLP and supplemented their 

continuing  interference with the petitioner’s business expectancy with General Electric by having their 
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agent Shughart Thompson & Kilroy, PC and the person Mark A. Olthoff,  KS # 70339 fraudulently 

misrepresent the reputation of the petitioner and the petitioner’s business and legal claims to Norman E. 

Siegel in the period from November 20th to December 8, 2007.  

529. On December 7, 2008 the petitioner heard from Norman E. Siegel numerous 

misrepresentations about the viability of his claims that did not originate from case law or the 

documentation.  

530. Some of the misrepresentations were clear “whoppers” like the litigation against the 

defendant conglomerate US Bancorp with banking and non-banking subsidiaries was not viable because 

banks cannot be liable for antitrust.  

531. Notwithstanding the obvious, that US Bancorp is not a bank, Congress has specifically 

created policy specifically prohibiting banks anticompetitive acts in their client’s market, creating a specific 

bank antitrust act The anti-tying section (Sec. 106) of the Bank Holding Company Act (BHCA) of 1970, 

and including banks in provisions of the Sherman and Clayton Antitrust Acts.  

532. The overwhelming weight of American antitrust law reveals banks are not immune.  

533. This misrepresentation of the law was communicated to Norman E. Siegel by the defendants 

US Bancorp President and CEO Richard K. Davis; Chairman Jerry Grundhofer; and  Shughart Thomson & 

Kilroy PC through Mark A. Olthoff,  KS # 70339  in the week preceding December 7, 2007. 

534. The defendants US Bancorp President and CEO Richard K. Davis; Chairman Jerry 

Grundhofer; and  Shughart Thomson & Kilroy PC through Mark A. Olthoff,  KS # 70339  also 

communicated to Norman E. Siegel in the week preceding December 7, 2007 the intentional factual 

misrepresentation that the petitioner had claimed US Bank and US Bancorp monopolized banking services 

when the defendants and Mark A. Olthoff,  KS # 70339 knew the petitioner had claimed that US Bank, US 

Bancorp and US Bancorp Piper Jaffray were in an anticompetitive agreement with Novation LLC to 

deprive healthcare technology companies of capital to enter the national hospital supply market and the 

national hospital supply market for supplies delivered through the internet by preventing new entrants from 

getting capitalized through the cartel’s misconduct and group boycott.  

535. The petitioner had also repeatedly supplied Mark A. Olthoff,  KS # 70339 with the US Senate 

Judiciary Committee’s Sub-Committee on Antitrust Business Rights and Competition’s April 30, 2002, on 
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"Hospital Group Purchasing: Lowering Costs at the Expense of Patient Health and Medical Innovation?" 

and specifically the hearing testimony of Ms. Elizabeth A. Weatherman, Managing Director Warburg 

Pincus, LLC. See Weatherman testimony about suppression of healthcare venture capital. 

http://judiciary.senate.gov/testimony.cfm?id=859&wit_id=2403 

 536. See also video of  Ms. Elizabeth A. Weatherman’s testimony and questioning in  US Senate 

Holds Hearing to Review GPO Practices (Selected Testimony) http//64.58.153.9/senatehearing2.wmv 

537. US Bancorp’s current President and CEO, Richard K. Davis and Chairman Jerry Grundhofer 

are liable in their individual capacities for acting in excess of their corporate authority for tortious 

interference with the petitioner’s General Electric lease sale contract on the conduct of their agent Shughart 

Thompson & Kilroy, PC to deprive the petitioner of counsel and interfere in the petitioner’s representation 

of claims against the GE defendants in the State of Missouri 16
th

 Circuit Court at Independence, Missouri 

and the US District Court for the Western District of Missouri.  

 538. US Bancorp’s President and CEO, Richard K. Davis President and Chairman Jerry 

Grundhofer committed tortious interference with US Bank’s contracts and relationship with the petitioner 

by omitting reference or disclosure of US Bancorp’s (NYSE USB) liability in the Kansas District Court 

litigation from US Bancorp’s securities filings as required under § 302 of the Sarbanes-Oxley Act, where 

the extended corporate governance reposited in the US Bancorp Board of Directors would have resulted in 

the contracts with the petitioner being honored and Medical Supply Chain entering the market for hospital 

supplies. 

 539. US Bancorp’s President and CEO, Richard K. Davis is also liable for conduct by his agent 

Shughart Thompson & Kilroy PC to deny the petitioner discovery of evidence through extrinsic fraud to 

withhold evidence that can be used as exhibits by the petitioner in the present Kansas District Court 

litigation. 

 

d. Tortious Interference with Business Relationship Between Petitioner and  

US Senator Claire McCaskill Through Attempted Extortion Over Judy Jewsome  

Tortious For Helping Petitioner’s Witness David Price by Defendants Lathrop & Gage L.C., Husch 

Blackwell Sanders LLP, and Shughart, Thompson & Kilroy PC 

 

 540. The Hospital Supply Market includes highly regulated products and purchasing procedures 

created by the US Congress and administered through multiple federal agencies.  
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 541. The petitioner’s success in entering the hospital supply depends on the ability to obtain 

information and to seek redress from legislative aids in the offices of Missouri’s US Senator, the Hon.  

Claire McCaskill and the petitoner’s senior Congressional Representative, the Hon. Emmanuel Cleaver, II. 

 542. Tough neutral in the last election cycle, the petitioner’s litigation and resulting documentation 

on www.medicalsupplychain.com/news ended up shaping the debate in the narrow range of issues that 

shaped the election loss of former Senator Jim Talent as the state’s electorate began to become concerned 

over the hospital supply cartel’s artificial inflation of healthcare costs that resulted in the loss of healthcare 

insurance for many in Missouri’s middle class and in the Missouri legislature being forced to cut thousands 

of Missourians from Medicare coverage. See MSCI v. Novation et al pg. 8-24 

http://www.medicalsupplychain.com/pdf/MSC%20vs.%20Novation%20et%20al.pdf 

 543. Missouri’s US Senator, the Hon. Claire McCaskill and Kansas freshman Congresswoman the 

Hon. Nancy Boyda  because of their surprising and unexpected successes have become influential leaders 

both in Washinton, D.C, the Democrat Party and in their respective districts. 

544. The Hon. Nancy Boyda was elected in a close race with her popular Republican predecessor 

Jim Ryan when the petitioner’s Kansas replacement attorney Dennis Hawver was tackeled, pinned to the 

floor and arrested in front of President George W. Bush by US Secret Service men coordinating City of 

Topeka Police Department plain clothes detectives at a Ryan rally.  

545. The television coverage of Hawver, a Republican candidate for Governor of Kansas being 

arrested  and held over night for writing stop the war on the back of a paper sign given to all Ryan 

supporters was such a shocking repudiation of the US Constitution to Kansas voters that even some of 

Congressman Jim Ryan’s Social Conservative Republican base stayed home or felt duty bound to respond 

to the event by voting for Boyda. 

546. The petitioner sought out Missouri’s US Senator, the Hon. Claire McCaskill immediately 

because of the effect of the warrantless wire tapping impeding the petitioner’s use of Sprint Nextel cell 

phones and blocking the maintenance of the petitioner’s web sites and email communications through 

SBC’s internet service provider hosting as a result of the hospital supply cartel defendants’ USDOJ 

protection under US Attorney General Alberto Gonzales.  
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547. The hospital supply cartel defendants through the deliberate networking with State of Kansas 

officials willing to disregard their oaths of office  and violate clearly established rights of citizens to further 

the interests of Novation LLC and their agents directed Kansas state judicial branch employees acting in an 

investigative role to misuse their office injuring the petitioner a citizen of Missouri and his Missouri 

business.  

 

i. The defendants’ retaliation against Judy Jewsome 

548. The defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, 

Thompson & Kilroy PC through their networking with Kansas State Judicial Branch officals caused US 

Congresswoman’ Nancy Boyda’s  sole African American staff member Judy Jewsome in the Democrat 

congresswoman’s Topeka Kansas office to be attacked as unfit  to be admitted to the Kansas Bar.  

549. Judy Jewsome was targeted by the defendants Lathrop & Gage L.C., Husch Blackwell 

Sanders LLP, and Shughart, Thompson & Kilroy PC because she had handled Congresswoman’s Nancy 

Boyda’s constituent services case for David Price seeking to have his kidnapped son returned. 

550. David Price is a witness and associate of the petitioner who was a plaintiff in United States ex 

rel Michael W. Lynch v Seyfarth Shaw et al. Case no. 06-0316-CV-W- SOW in the Western District of 

Missouri and in injunction actions against the RICO defendant Seyfarth Shaw in Illinois and Kansas 

seeking to prevent Seyfarth Shaw from injuring the petitioner’s associate Michael Lynch. 

551. The defendant Missouri law firm Husch & Eppenger LLC represented the RICO defendant 

Seyfarth Shaw in Kansas District court against David Price. 

552. Judy Jewsome was targeted by the defendants Lathrop & Gage L.C., Husch Blackwell 

Sanders LLP, and Shughart, Thompson & Kilroy PC because she set up a meeting between David Price and 

his counsel, Kansas attorney Craig Collins and Governor Kathleen Sebelius  of Kansas and Kansas 

Attorney General Paul Morrison to hear the evidence of the kidnapping.  

553. The meeting was then canceled at the last minute due to the influence of the defendants 

Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, Thompson & Kilroy PC.  

554. The defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, 

Thompson & Kilroy PC through staff members of the Kansas Attorney General’s Office tried two more 
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times to keep David Price and his attorney Craig Collins from meeting with the Kansas Attorney General 

Paul Morrison before Price and Collins succeeded.  

555. Kansas Attorney General Paul Morrison was shocked that the career staff of the Kansas 

Attorney General’s office had kept the matter from him and examined the evidence concluding the child 

had been unlawfully taken and promising to investigate and prosecute those responsible for  the kidnapping 

and cover up. 

556. Fran Acree of the Kansas Attorney Admissions office used the false probable cause pretext 

that a private or personal email written by Judy Jewsome describing a policy of complete disclosure by 

applicants as unfair was a basis to investigate Judy Jewsome as unfit and to bring a complaint to prevent 

her from sitting for the July 2007 Kansas Bar examination. 

557. Fran Acree is an attorney and in her capacity as head of the State of Kansas Office of 

Attorney Admissions was sworn to uphold the Constitution and knew  she was violating the trust of the 

people of Kansas when she took the pretextual based action against Judy Jewsome on behalf of the Kansas 

Attorney Disciplinary Administrator Stanton Hazlett.  

558. US Congresswoman’ Nancy Boyda’s husband who is also a Kansas attorney, defended Judy 

Jewsome during the proceedings but had substantial reason to doubt they would prevail in the admission’s 

hearing and even had cause to suggest that if Judy Jewsome would be allowed to sit for the examination, 

she should not count on being allowed to pass it, though Miss Jewsome was a good student and prior to 

attending law school worked in the Kansas Attorney General’s office.  

559. The effect of the attack on Judy Jewsome for performing protected constituent services, even 

though she was a federal employee and working in a US Congressional Office and additionally as an 

African American, a member of a protected class was so brazen a display of extral legal power by Lathrop 

& Gage L.C., Husch Blackwell Sanders LLP, and Shughart, Thompson & Kilroy PC that it has chilled and 

made ineffective the petitioner’s business relationship with the staff of Missouri’s US Senator, the Hon. 

Claire McCaskill. 

560. In fact, the spreading fear from Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and 

Shughart, Thompson & Kilroy PC’s power has prevented even associates of the petitioner from obtaining 

redress through Congressional offices.  
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561. Kansas City, Missouri’s senior Congressional Representative, the Hon. Emmanuel Cleaver 

did not respond to the petitioner’s former attorney Bret D. Landrith’s request for assistance as a new 

resident of Jackson County, MO and constituent of Cleaver’s seeking help in ending retaliation based on 

Landrith’s representation of the African American James Bolden in a federal Civil Rights action. 

 

e. Tortious Interference with Business Relationship 

Between Petitioner and Donna Huffman, the Petitioner’s Trusted Advisor, Real Estate 

finance Expert and Potential Replacement Counsel by Defendants Lathrop & Gage L.C., 

Husch Blackwell Sanders LLP, and Shughart, Thompson & Kilroy PC 

 

562. The defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, 

Thompson & Kilroy PC through their networking with State of Kansas officials willing to disregard their 

oaths of office  and violate clearly established rights of citizens to further the interests of  the named 

defendants and their agents directed Kansas state judicial branch employees acting in an investigative role 

to misuse their office injuring the petitioner a citizen of Missouri and his Missouri business.  

 

i. The defendants’ retaliation against Donna Huffman 

563. The petitioner sought out the real estate financial help of Donna Huffman, a mortgage broker 

licensed by the states of Kansas and Missouri and by the United States Department of Housing and Urban 

Development (H.U.D.) in January 2007 while considering a sale or purchase of his father’s Lee’s Summit 

town home to continue the stability of his father’s trucking business while his father made arrangements to 

undergo extensive chemotherapy in treatment of bone cancer. 

564. The defendants caused Donna Huffman to be retaliated against for her association with the 

petitioner and his witness Bret D. Landrith.  

565. Two investigators from the Kansas Attorney Disciplinary Administrator Stanton Hazlett’s 

office came to the petitioner’ s attorney Dennis Hawver’s Ozawkie Kansas office around 8:30 am, Tuesday 

morning, November 27, 2007.  

566. While there, the investigators and Dennis Hawver telephoned the petitioner’s witness Bret D. 

Landrith in Lee’s Summit, Missouri and revealed to Landrith that the Kansas Attorney Disciplinary 

Administrator was investigating Donna Huffman for fitness to be admitted to the Kansas Bar.  

567. An investigator questioned Landrith about the Western District of Missouri case Huffman v. 

ADP, Fidelity et al, Case No. 05-CV-01205.   
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568. The Kansas Attorney Disciplinary Administrator investigators from Stanton Hazlett’s office 

wanted to know if Landrith had represented Donna Huffman and if he had been paid by her. 

569. The Huffman v. ADP, Fidelity action is available on Stanford Law School’s class action 

website at http://securities.stanford.edu/1035/ADP05_01 

570. Landrith informed the two investigators that he had represented Donna Huffman on the 

Western District of Missouri case and that he never received a fee or payment for the case because he was 

disbarred and no longer was entitled to the property right of contingent fees for his representation but that 

he thought it had settled because Huffman later gave him gratuitously $2,000.00.  

571. Landrith also informed the investigators that 100,000 to 300,000 members of the prospective 

class had been screwed out of their retirement because Donna Huffman could not find a replacement 

attorney after he had been disbarred. 

572. Landrith reminded Kansas Attorney Disciplinary Administrator Stanton Hazlett’s 

investigators that their office had disbarred him for bringing the  Civil Rights claims of the African 

American James Bolden against the city of Topeka to federal court which Landrith had prevailed on in the 

Tenth Circuit Court of Appeals following disbarment and for representing James Bolden’s witness against 

the City of Topeka theft of H.U.D. funds  in an adoption appeal where David Price’s infant son had been 

kidnapped. 

573. The F.B.I. raided the City of Topeka front company Topeka City Homes which had been set 

up and controlled by the city after the Kansas District court erroneously dismissed Bolden’s case and seized 

the records for violation of H.U.D. financial requirements.  

574. As a result of Bret D. Landrith notifying the petitioner on November 27, 2007 of this 

meeting, the petitioner learned that his business associate Donna Huffman, an intelligent, capable woman 

who he trusts had been prevented from taking the July 2007 bar examination and was in danger of being 

found unfit by the influence of Kansas Attorney Disciplinary Administrator Stanton Hazlett’s office over 

whether she is admitted in her home state and likely any other state to practice law on the false probable 

cause of being a plaintiff in the Western District of Missouri case Huffman v. ADP, Fidelity et al, Case No. 

05-CV-01205 which was not frivolous and where the defendant Fidelity admitted to the claim 
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impermissible fees on some of the subject Simple IRA mutual funds in a mailing to the prospective ADP 

class members after the complaint was filed. 

575. The defendant Husch Blackwell Sanders LLP represented the wrong doers in ADP, Fidelity 

et al and attempted to exploit both the disbarment of Huffman’s counsel Bret D. Landrith by extrinsic fraud 

perpetrated by the defendant Shughart, Thompson & Kilroy PC.  

576. While Huffman was unrepresented by counsel, Husch Blackwell Sanders LLP 

misrepresented to Huffman the current state of federal antitrust statutes to securities dealers and threatened 

Huffman with sanctions disparaging Landrith’s representation of the petitioner and the antitrust outcomes 

obtained by the defendant Shughart, Thompson & Kilroy PC solely through extrinsic fraud on the Kansas 

District Court. 

577. In a direct response to the above averment stated in the petitioner’s action against GE, The 

defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, Thompson & Kilroy PC 

through their networking with State of Kansas officials willing to disregard their oaths of office and violate 

federal law, caused Donna Huffman to be again denied the opportunity to take the Kansas Bar Exam.  

578. Donna Huffman was prevented from representing the petitioner with the false assertion that 

she is mentally unfit based merely on the unconstitutional pretext that she asserted her individual legal 

rights pro se in protecting her child and won against the State of Kansas that was found to be abusing 

Huffman’s rights in Huffman v. State of Kansas Social & Rehabilitation Services, Shawnee County Kansas 

District Court case. 

579. The Kansas SRS had failed to protect Donna Huffman’s child from documented physical 

abuse and continuing endangerment by Huffman’s ex-husband, Chris W. Huffman a State Corridor 

Engineer for the Kansas Department of Transportation who’s connections to the US Department of 

Transportation make him an important source and facilitator of million of dollars in federal highway funds 

for Governor Kathleen Sebelius. 

580. The agents of the hospital supply cartel were aided by the noblesse oblige the State of Kansas 

extends higher level officials including Kansas Department of Transportation State Corridor Engineer Chris 

W. Huffman. 
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581. The defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, 

Thompson & Kilroy PC caused the Kansas State Office of Attorney Admissions to make a determination 

that Huffman was mentally unfit to be an attorney despite the State of Kansas own expert witness testimony 

to the contrary. 

582. The defendants Lathrop & Gage L.C., Husch Blackwell Sanders LLP, and Shughart, 

Thompson & Kilroy PC caused the Kansas State Office of Attorney Admissions and Gayle B. Larkin to 

seek a penalty against Donna Huffman that violates the Americans With Disabilities Act according to the 

Kansas State Office of Attorney Admissions and Gayle B. Larkin’s own brief in another action against 

another Kansas law school graduate: In the Matter of the Application of Ian Bruce Johnson For Admission 

to the Kansas Bar Application No. 12320 Admissions Attorney’s Hearing Brief, pp. 22-23 and thereby 

compromise the legitimacy of the Office of Attorney Admissions and the Judicial Branch of the State of 

Kansas which publicly states it conforms to: 

“It is the policy of the Kansas Judicial Branch to comply with the Americans with 

Disabilities Act (“ADA”), 42 U.S.C. § 12101, et seq.   The ADA prohibits discrimination against 

qualified individuals with disabilities on the basis of disability.  Under the ADA, qualified 

individuals with disabilities shall not be excluded from participating in, or be denied the benefits of, 

the Kansas judicial system.  

If you believe you have been excluded from participating in, or denied the benefits of, any 

court system function or program because of a disability, you may file a grievance with the judicial 

district’s ADA officer or with Elizabeth Reimer, Office of Judicial Administration, 301 SW 10th, 

(785) 296-5309, TDD number 711, reimere@kscourts.org” 

 

Kansas Court Administration ADA home page. 

f. Tortious Interference with Business Relations 

by Defendants Novation LLC, Neoforma Inc., GHX, LLC, Robert J. Zollars, Volunteer 

Hospital Association of America, Inc., Curt Nonomaque, University Healthsystem Consortium, 

Robert J. Baker, Jerry A. Grundhofer, Richard K. Davis, Andrew Cecere, The Piper Jaffray 

Companies, and Andrew S. Duff with petitioner’s relationships and business expectancies  

with US Bank NA and US Bancorp, Inc. 

 

583. The petitioner had business relationships and business expectancies with US Bank NA and 

US Bancorp, Inc. See averments of relationships and expectancies incorporated herein from Appendix 

Four. 

 

g. Tortious Interference with Business Relations 

by Defendants Novation LLC, Neoforma Inc., GHX, LLC, Robert J. Zollars, Volunteer 

Hospital Association of America, Inc., Curt Nonomaque, University Healthsystem Consortium, 

Robert J. Baker, Jerry A. Grundhofer, Richard K. Davis, Andrew Cecere, The Piper Jaffray 

Companies, and Andrew S. Duff with petitioner’s relationships and business expectancies 

with The General Electric Company 

Lipari vs. Novation
103

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9104



Petition  93 

584. The petitioner had business relationships and business expectancies with GE, GE Capital And 

GE Transportation See averments of relationships and expectancies incorporated herein from Appendix 

Five. 

 

III. Claims 

 

 The petitioner respectfully requests the court finds the defendants have violated the following 

counts: 

 

Count I 

§ 416.031.1 RSMo 

 

 The petitioner avers the following per se antitrust violations under the Missouri Antitrust Laws: 

 

 

(1) the defendants contracted, combined or conspired among each other; 

 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 The petitioner avers that the defendants contracted with each other, combined together and or 

conspired to form a trust restraining commerce in hospital supplies, services related to managing hospital 

supplies and hospital supplies distributed through electronic marketplaces.  

 The petitioner avers VHA Mid-America, LLC has over 80% of Missouri’s hospital beds ( the 

industry measure of market share for distribution of hospital supplies) 

 The petitioner avers that GHX, LLC has 100% of the market for hospital supplies sold to hospitals 

in Missouri through electronic marketplaces. 

 The petitioner avers that VHA Mid-America, LLC and GHX, LLC have participated in a group 

boycott to prevent the petitioner from entering the subject relevant markets in the geographic area of the 

State of Missouri through the creation of long term exclusionary contracts that prevent competition from 

the petitioner and/or allocate market share in a misguided scheme to evade the effect of antitrust laws. 

 

a. existence of a trust, contract, combination or conspiracy 

 

The defendant Saint Luke’s Health System has an anticompetitive or exclusive dealing contract 

with the hospital supply cartel and with VHA/Novation LLC and is in combination with VHA/Novation 

LLC. 
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 The defendant Saint Luke’s Health System currently does over $97 million dollars of business 

with VHA/Novation LLC 

“SLHS is a shareholder and owner of VHA/Novation, the largest Group Purchasing Organization  

(GPO) in the nation.  SLHS accessed 885 VHA/Novation contracts with a total spending of $97  
million in 2002.  VHA/Novation validates the quality, market share, and availability of the various  

vendors, and provides SLHS as much as a 6% increase in discounts plus an average 2% rebate for  

every contract dollar spent, thereby supporting the achievement of SLH objectives.  Most key  

suppliers are accessed through VHA/Novation.”  

  

http://baldrige.nist.gov/PDF_files/Saint_Lukes_Application_Summary.pdf  at page 7   

 

 On information and belief, the VHA Mid-America, LLC hospital defendants Cox Health Care 

Services Of The Ozarks, Inc. (CoxHealth), and Stormont-Vail Healthcare, Inc. are members of VHA and 

believe themselves to be “owners” of Novation LLC, receiving 2% in kickbacks on purchases made 

providing they honor the group boycott agreement of purchasing over 90% of their hospital supplies 

through Novation, LLC. 

 b. identification of co-conspirators who agreed with Novation LLC to injure the plaintiff 

 

 The petitioner avers the following defendants have agreed with Novation LLC to injure the 

petitioner: 

Neoforma Inc., GHX, LLC, Robert J. Zollars, Volunteer Hospital Association of America, 

Inc.(VHA), VHA Mid-America, LLC, Curt Nonomaque, Thomas F. Spindler, Robert H. Bezanson, Gary 

Duncan, Charles V. Robb, Sandra Van Trease, Micheal Terry, University Healthsystem Consortium 

(UHC), Robert J. Baker, Jerry A. Grundhofer, Richard K. Davis, Andrew Cecere, The Piper Jaffray 

Companies, Andrew S. Duff, Cox Health Care Services Of The Ozarks, Inc. (CoxHealth), Saint Luke's 

Health System, Inc., Stormont-Vail Healthcare, Inc., Shughart Thomson & Kilroy P.C., Husch Blackwell 

Sanders LLP, Lathrop & Gage L.C. 

 

c. business entity co-conspirators were separately incorporated 

 

The petitioner avers that Neoforma Inc., GHX, LLC, Volunteer Hospital Association of America, 

Inc.(VHA), VHA Mid-America, LLC, University Healthsystem Consortium (UHC), Cox Health Care 

Services Of The Ozarks, Inc. (CoxHealth), Saint Luke's Health System, Inc., Stormont-Vail Healthcare, 

Inc., Shughart Thomson & Kilroy P.C., Husch Blackwell Sanders LLP, and Lathrop & Gage L.C. are 

separately incorporated legally distinct entities.  
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d. Officer and agent co-conspirators 

 

 The petitioner avers that the named individual persons are properly defendants in this antitrust 

action for the following reasons: 

 

i. independent stake in achieving the object of the alleged conspiracy 

 

The petitioner avers that Robert J. Zollars, Thomas F. Spindler, Robert H. Bezanson, Gary 

Duncan, Charles V. Robb, Sandra Van Trease, Micheal Terry, Robert J. Baker, Jerry A. Grundhofer, 

Richard K. Davis, Andrew Cecere, and Andrew S. Duff each had or have a personal stake in restraining 

competition in hospital supplies in the subject relevant markets. 

 

ii. personal stake in achieving the object of the alleged conspiracy 

 

 The petitioner avers that the defendant Robert J. Zollars was CEO of the defendant Neoforma, Inc 

and is the CEO of a hands free communication device manufacturer that is a healthcare supplier. 

 The petitioner avers that the defendant Thomas F. Spindler is an officer of both of the defendants 

Volunteer Hospital Association of America, Inc.(VHA), VHA Mid-America, LLC and is an agent of 

Novation, LLC and was an agent of Neoforma, Inc. 

 The petitioner avers that the defendant Robert H. Bezanson is both a Director of VHA Mid-

America, LLC and CEO of Cox Health Care Services Of The Ozarks, Inc. (CoxHealth). 

 The petitioner avers that the defendant Gary Duncan is both a Director of VHA Mid-America, 

LLC and CEO of Freeman Health System. 

 The petitioner avers that the defendant Charles V. Robb is both a Director of VHA Mid-America, 

LLC and CFO of Saint Luke's Health System. 

 The petitioner avers that the defendant Sandra Van Trease is both a Director of VHA Mid-

America, LLC and President of BJC HealthCare. 

 The petitioner avers that the defendant Micheal Terry is both a Director of VHA Mid-America, 

LLC and President/Chief Executive Officer of Salina Regional Health Center. 

 

(A) acting beyond the scope of their authority 

 

 The petitioner avers that the defendants acted beyond the scope of their authority. 
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(B) or for their own benefit. 

 

 The petitioner avers that the defendants in the alternative acted for their own benefit. 

 

  

iii. co-conspirator officers 

 

 The petitioner avers that the defendant co-conspirators’ officers had or did the following: 

 

 

(A) actual knowledge 

 

 The petitioner avers that the defendant co-conspirators’ officers had actual knowledge of the 

complained of conduct. 

 

(B) or constructive knowledge of, 

 

 The petitioner avers that the defendant co-conspirators’ officers in the alternative had constructive 

knowledge of the complained of conduct. 

 

(C) and participated in, actionable wrongs 

 

 The petitioner avers that the defendant co-conspirators’ officers in the alternative had constructive 

knowledge of the complained of conduct. 

 

iv. co-conspirator agent law firms 

 

 The petitioner avers that the defendants Shughart Thomson & Kilroy P.C., and Husch Blackwell 

Sanders LLP represented clients with conflicting interests against the petitioner. 

 The petitioner avers that the defendants Shughart Thomson & Kilroy P.C., and  Husch Blackwell 

Sanders LLP represented their own respective organizational interests instead of the interests of their 

clients. 

 The petitioner avers that the defendants Shughart Thomson & Kilroy P.C. injured the petitioner 

instead of counseling US Bancorp, Inc. to settle with the petitioner paying US Bank. 

 The petitioner avers that the defendants Shughart Thomson & Kilroy P.C. counseled US Bank to 

not accept a settlement in February 2008 that was neutral and without financial loss for US Bancorp. 
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 The petitioner avers that the defendants Husch Blackwell Sanders LLP counseled clients to act 

contrary to their respective interests to instead advance the interests of Husch Blackwell Sanders LLP in the 

State of Missouri. 

 The petitioner avers that the defendants Shughart Thomson & Kilroy P.C., and  Husch Blackwell 

Sanders LLP elected not to perform professional services for or bill their clients in the hospital supply 

cartel for legally defending the petitioner’s antitrust claims and never deposed witnesses or the petitioner. 

 Instead the defendants Shughart Thomson & Kilroy P.C., and Husch Blackwell Sanders LLP acted 

outside the authorization of their clients, outside of the scope of lawful conduct, risking the reputational 

interests, insurability and licensibility without proportional compensation solely to acquire narrow and 

hidden political power in the administration of the State of Missouri and within the Kansas District Court. 

 The petitioner avers that the defendant Lathrop & Gage L.C. used its representation of 

McClatchey newspapers to prevent the petitioner from obtaining redress in court.  

 The petitioner avers that the defendant Lathrop & Gage L.C. used Senator Vratil’s position on the 

Kansas Judicial Commission in 2005 and 2006 to deprive the petitioner of counsel and to injure the 

petitioner’s witness David Martin Price. 

 The petitioner avers that the defendant Lathrop & Gage L.C. acted out of the scope of their 

authority and in violation of law to advance the firm’s Republican National Committee agenda and for the 

firm’s profit and acquisition of power. 

 

(2) the combination or conspiracy produced adverse,  

anticompetitive effects within relevant product and geographic markets; 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 a. defendants’ anti-competitive behavior injured consumers  

 

 The petitioner avers the defendants’ anti-competitive behavior injured consumers. 

 

 

 b. defendants’ anti-competitive behavior injured competition in the relevant market 

 

 The petitioner avers the defendants’ anti-competitive behavior injured competition in the relevant 

 

market. 

 

(3) that the objects of and the conduct pursuant to that contract or conspiracy were illegal; 

 

Lipari vs. Novation
108

08-3187 Medical Supply Chain vs. Neoforma Volume XXIII  9109



Petition  98 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 The petitioner avers that the goal of the defendants was the illegal monopolization of the relevant 

subject markets.  

 The petitioner avers that the defendants worked to accomplish their goal by committing felonies, 

interfering with the petitioner’s contract property rights and rights to access to the courts, by committing 

fraud and prima facie tort in a manner that is civilly actionable. 

 

(4) that the plaintiff was injured as a proximate result of that conspiracy. 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 a. plaintiff was a competitor who suffered a direct antitrust injury 

 

 The petitioner avers the petitioner was and is a competitor to the defendants and has suffered 

direct antitrust injuries.  

 

 b. plaintiff’s injury of the type the antitrust laws were intended to prevent 

 

 The petitioner avers the petitioner’s injuries were of the type and nature the antitrust laws were  

 

intended to prevent.  

 

Count II 

§ 416.031.2 RSMo 

 

 The petitioner avers the defendants have a monopoly or have attempted to monopolize the subject 

relevant markets. 

 

A. Monopoly 

 

 The petitioner avers that the defendants contracted with each other, combined together and or 

conspired and thereby enjoy a monopoly restraining commerce in hospital supplies, services related to 

managing hospital supplies and hospital supplies distributed through electronic marketplaces. 

26 Mo. § 416.031(2) provides that “It is unlawful to monopolize, attempt to monopolize, or 

conspire to monopolize trade or commerce in this state.” 

Defendants collectively have at all times material to this complaint maintained, attempted to 

achieve and maintain, or combined or conspired to achieve and maintain, a monopoly over the sale of 
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hospital supplies, the sale of hospital supplies sold in e-commerce and the capitalization of healthcare 

technology companies and supply chain management companies. 

 

(1) the possession of monopoly power in the relevant market; 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 

a. defendants have monopoly market share 

 

 The petitioner avers the defendants have a monopoly market share of the subject relevant markets.  

 

   

i. defendants have acquired 80% of the hospital supply market 

 

 The petitioner avers the defendants have acquired 80% of the market for hospital supplies in the  

 

relevant market.  

 

 

ii. defendants acquired 100% of the hospital supplies distributed through electronic marketplaces 

 

 The petitioner avers the defendants have acquired 100% of the market for hospital supplies  

 

distributed through electronic marketplaces in the relevant market. 

 

 

iii. defendants acquired near exclusive distribution to VHA, UHC and member hospitals 

 

 The petitioner avers the defendants have acquired near exclusive distribution to the VHA and 

UHC member hospitals and that any remainder is controlled by the defendants in a misguided belief that 

anticompetitive contracts mandating a small percentage purchased outside of Novation LLC , Neoforma, 

Inc. or GHX LLC evaded Missouri’s antitrust statutes. 

 

b. defendants possess Monopoly power 

 

 The petitioner avers the defendants possess monopoly power in the subject relevant markets. 

 

 

i. defendants have power to fix prices 

 

 The petitioner avers the defendants have the power to fix prices in the subject relevant markets. 

 

 

ii. defendants have power to exclude competition 

 

 The petitioner avers the defendants have the power to exclude competition.  

 

 

iii. defendants have the power to extort fees from the manufacturers whose products they distribute 
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 The petitioner avers the defendants have the power to extort fees from the manufacturers and 

distributors of the products the defendants distribute or allow to be purchased by their member hospitals. 

 The petitioner hereby incorporates by reference the averments in US ex rel Cynthia I. Fitzgerald v. 

Novation LLC, VHA, University Healthcare Consortium et al, N. Dist. Of Texas Case 3:03-cv-01589. See 

Appendix Six  

 

(2) defendants willfully acquired and maintain their market power 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 The petitioner avers the defendants have acted intentionally and willfully to acquire and maintain  

 

their market power in the subject relevant markets. 

 

 

a. the defendants did not enjoy market power growth or development as a consequence of  

 

 The petitioner avers the defendants did not enjoy market power growth or development as a  

 

consequence of any of the following reasons: 

 

 

i. a superior product, 

 

 The petitioner avers the defendants did not enjoy market power growth or development as a  

 

consequence of a superior product. 

 

 

ii. business acumen 

 

 The petitioner avers the defendants did not enjoy market power growth or development as a  

 

consequence of business acumen. 

 

 

 

iii. or historic accident 

 

 The petitioner avers the defendants did not enjoy market power growth or development as a  

 

consequence of historic accident. 

 

 

b. defendants monopoly power was not obtained for 

 

 The petitioner avers the defendants monopoly power was not obtained for the following reasons: 

 

 

i. a valid business reason 
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The petitioner avers the defendants monopoly power has not resulted or been created out of a valid 

business reason. 

ii. or concern for efficiency 

 

 The petitioner avers the defendants monopoly power has not resulted or been created out of a 

concern for  

 

efficiency. 

 

B. Attempted Monopoly 

 

 The petitioner avers the defendants have attempted to monopolize the subject relevant markets. 

 

 

(1) defendants have a specific intent to accomplish the illegal result; 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 The defendants intentionally have worked to establish an illegal monopoly.  

 

 

(2) defendants have a dangerous probability of success. 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 The defendants have a dangerous probability of monopolizing the subject relevant markets.   

 

 

i. relevant markets 

 

 The petitioner avers the following relevant markets: 

 

(A) product market 

 

 The petitioner avers that the markets for hospital supplies and the market for managing hospital 

supplies was subjected to the defendants prohibited anticompetitive conduct. 

 

attitudes of hospital consumers 

 

 The petitioner required market entry capitalization to train hospital customers to adopt an open 

electronic marketplace. 

 The defendants required or forced Missouri hospitals and nursing homes to sign longterm 

contracts with Neoforma, Inc. and later GHX LLC to continue to receive the “savings” Novation LLC was 

represented as benefiting hospitals. 
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 Missouri hospitals and nursing homes were deceived into believing GHX LLC standardization of 

suppliers through xml tags prevented doing business with competing online distributors.  

 

reactions of hospital consumers 

 

 Missouri hospitals and nursing homes were deceived into believing purchasing through the 

petitioner or another electronic marketplace would cause their institution to lose substantial and legitimate 

kickbacks from Novation LLC and the hospital supply cartel. 

 

(B) geographic market 

 

 The geographic area of the subject relevant markets is the State of Missouri. 

 

ii. relative submarket 

 

 The relevant submarket is hospital supplies distributed through electronic marketplaces. 

 

(A) product market 

 

 The relevant submarket is hospital supplies distributed through electronic marketplaces was 

created in the early 1990’s by the petitioner in a business model that was stolen by Cardinal Health and 

became Neoforma, Inc.  

attitudes of hospital consumers 

 

 The petitioner required market entry capitalization to train hospital customers to adopt an open 

electronic marketplace. 

 The defendants required or forced Missouri hospitals and nursing homes to sign longterm 

contracts with Neoforma, Inc. and later GHX LLC to continue to receive the “savings” Novation LLC was 

represented as benefiting hospitals. 

 Missouri hospitals and nursing homes were deceived into believing GHX LLC standardization of 

suppliers through xml tags prevented doing business with competing online distributors.  

 

reactions of hospital consumers 

 

 Missouri hospitals and nursing homes were deceived into believing purchasing through the 

petitioner or another electronic marketplace would cause their institution to lose substantial and legitimate 

kickbacks from Novation LLC and the hospital supply cartel.  
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(B) geographic market 

 

 The geographic area of the subject relevant markets is the State of Missouri. 

 

C. Damages from Monopoly and Attempted Monopoly 

 

As a direct result defendants’ unlawful activities, petitioner has suffered and will continue to 

suffer substantial injuries and damages to their businesses and property. 

Petitioner is entitled to recover actual damages in the amount of approximately $500,000,000.00, 

multiplied by three for total damages of approximately $1,500,000,000.00, and the cost of suit including a 

reasonable attorney’s fee. 

 

Count III 

Conspiracy to Violate § 416.031(2) 

 

(1) defendants have an agreement or understanding;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

(2) between two or more persons;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

(3) to do unlawful acts prohibited by §§ 416.011 to 416.161, RSMo or to do a lawful act by unlawful 

means. 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Count IV 

Tortious Interference with Business Relations 

 

 The petitioner avers the defendants have caused and conspired to cause tortuous interference with 

the petitioner’s agreements, contracts, and business relationships. 

 

 (1) Plaintiff had established a contract or valid business relationship or expectancy (not necessarily a 

contract) to obtain the capital to enter the market for hospital supplies;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Petitioner’s individual representative candidate trust accounts with US Bank and its contract to 

sale the office building lease to GE and General Electric Transportation Co. were required for Medical 

Supply to enter the markets for hospital supplies and hospital supplies for e-commerce and were contracts 

or business expectancies said activities were intended by defendants and performed by defendants. 
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Petitioner’s counsel and potential legal representatives were required to obtain petitioner’s 

property rights and benefits from bargains. 

Petitioner’s counsel and potential legal representatives are required to obtain capital and other 

inputs to compete with the defendants. 

 

(2) defendants' knowledge of the contract or relationship; 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 Defendants knew of said contracts or business expectancies. 

 

(3) intentional interference by the defendant inducing or  

causing a breach of contract or relationship; 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Having such knowledge of the petitioner’s agreements and relationships, defendants intentionally 

conspired to interfere and did interfere with such contracts or business expectancies, so as to cause breach 

of the same. 

 

(4) absence of justification; 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 Defendants intentionally conspired to interfere and did interfere with petitioner’s agreements 

contracts or business expectancies, and did so without justification and stated pretextual reasons for their 

actions. 

 Defendants did not have an interest in the petitioner’s agreements contracts or business 

expectancies. 

 

(5) damages resulting from defendants' conduct. 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

As a direct and proximate result of said actions of defendants, plaintiff has suffered and will 

continue to suffer injuries and damages to its business and properties. 

Petitioner is entitled to recover their actual damages in the amount of in excess of $500,000,000.00 for their 

actions resulting in the loss of trust accounts, and actual damages in the amount of in excess of 
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$500,000,000.00 for their actions resulting in the loss of the lease sale together with the costs of suit, and 

attorney fees. 

Defendants’ actions were willful, wanton, malicious and oppressive. 

Petitioner is also entitled to recover punitive damages in an amount in excess of $10,000.00. 

 

Count V 

Fraud and Deceit  

 

The petitioner avers the defendants have committed numerous frauds and deceits.  

 

(1) a representation;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 
Defendants were engaged in concealed fraudulent conduct.  

 

(2) its falsity;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 The defendants representations regarding their savings to hospitals identified above are false. 

 

 The defendants representations regarding the validity of the petitioners claims, merits of his past 

litigation and quality of his legal representation are false. 

 

(3) its materiality;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Said activities were intended by defendants to cause injury to petitioner by and through intentional 

misrepresentations to petitioner and third parties concerning petitioner. 

 

(4) the speaker's knowledge of its falsity or ignorance of the truth;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Each of the acts, practices, misrepresentations, violations and other wrongs complained of above 

have been engaged in by defendants with malice and with specific and deliberate intent to oppress, defraud, 

deceive and injure petitioner. 

 
(5) the speaker's intent that the representation should be acted on by the hearer in the manner 

reasonably contemplated;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 
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Each of the acts, practices, misrepresentations, violations and other wrongs complained of above 

have been engaged in by defendants with malice and with specific and deliberate intent to oppress, defraud, 

deceive and injure petitioner . 

 Said activities aforementioned by defendants were done in concert and in secret with the intention 

to injure petitioner all the while knowing that the lack of candor and disclosure of the true acts and 

activities by defendants would give defendants an economic advantage over petitioner .  

 

 

(6) the hearer's ignorance of the falsity of the representation;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

  

 The petitioner and third parties targeted by the defendants were unaware of the falsehood of the 

defendant representations. 

 

(7) the hearer's reliance on the representation being true;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

  

 The petitioner, the petitioner associates and customers rely on the truth of the defendants’ 

misrepresentations. 

 

(8) his right to rely thereon;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

(9) the hearer's consequent and proximately-caused injuries. 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Said activities were intended by defendants to cause injury to petitioner by and through intentional 

misrepresentations to petitioner and third parties concerning petitioner and did injure the petitioner directly 

and proximately. 

 

 

Count VI 

Prima Facie Tort 

 

(1) an intentional lawful act by the defendant;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 
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To whatever extent said activities of Defendants including procuring the disbarment and 

interference with the petitioner’s potential may not violate antitrust laws or tortuously interfere with 

contract or business expectancy, said acts and activities of Defendants are still unlawful and fraudulent. 

Said activities were intended by Defendants and performed by Defendants. 

Defendants’ actions were willful, wanton, malicious and oppressive. 

 

(2) an intent to cause injury to the plaintiff;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Said activities were intended by Defendants to cause injury to the petitioner. 

 

(3) injury to the plaintiff;  

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

 Said activities did directly and proximately cause injury to the petitioner. 

 

Petitioner is entitled to recover their actual damages in the amount of in excess of 

$500,000,000.00 for their actions resulting in the loss of trust accounts, and actual damages in the amount 

of in excess of $500,000,000.00 for their actions resulting in the loss of the lease sale together with the 

costs of suit, and attorney fees. 

 

 

(4) an absence of any justification or an insufficient justification for defendant's act. 

 

 The petitioner hereby re-alleges the averments of facts in this complaint and its attachments. 

 

Said activities were and are unjustified. 

 
 

  

VII. Prayer For Relief 

 

 

 The plaintiff seeks his property expectation damages that would have resulted from his business 

relations with US Bank, US Bancorp, Inc. and separately from General Electric but for the anticompetitive 

conduct of the defendants. 

 The plaintiff seeks treble his above property expectation damages under § 416.121. 1(1) RSMo. 

 The plaintiff seeks a total after trebling of the above property expectation damages of three billion, 
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two hundred million dollars ($3,200,000,000.00) in damages. 

 The plaintiff seeks that the court grant appropriate injunctions under §  416.121. 1(2)  RSMO to 

enjoin the unlawful practices complained of in this petition.  

 

 

Respectfully Submitted,  

 

 

S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari   

297 NE Bayview   

Lee's Summit, MO 64064  

816-365-1306  

saml@medicalsupplychain.com  
Pro se  

  

 

 

DEMAND FOR TRIAL BY JURY 

 

 The plaintiff respectfully requests a jury decide all questions of fact.  

 

 

S/Samuel K. Lipari   

 ___________________  

Samuel K. Lipari  

 

VERIFICATION 

 

State of Missouri    )  

)  SS  

County of Jackson    )  

 

I Samuel K. Lipari being of lawful age and being first duly sworn upon my oath, state that I have 

read the above and foregoing petition and attachments and find the statements therein  to be true and 

correct to the best of my information, knowledge and belief.  

 

___________________  
Samuel K. Lipari  

 

Subscribed and sworn to before me on this _____ day of February, 2008  

 

 

______________  

Notary  

 

Commission expires:   
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APPENDIX ONE 

Procedural History 

1. Plaintiff, in the name of his Missouri corporation Medical Supply Chain, Inc. (“Medical Supply”) 

brought an action to enjoin possible conduct by the defendants and to declare rights of parties under the 

subject contracts between Medical Supply and US Bank, NA and US Bancorp, Inc. of this antitrust and 

tortuous interference action in a federal action against US Bank and US Bancorp in the US District Court 

for Kansas in October 2002. 

2. Medical Supply’s first action for injunctive and declaratory relief in the U.S. District Court for the 

District of Kansas was captioned Medical Supply Chain, Inc. v. US Bancorp, NA et al KS. Dist. Case No.: 

02-2539 

3. Medical Supply sought relief based on a complaint for an urgent temporary restraining order filed 

10/22/02 and amended 11/02/02 because the defendants were causing US Bank and US Bancorp to 

repudiate a contract (misusing the USA PATRIOT Act shown to be a false pretext) on 10/15/02 to provide 

escrow accounts required for the deposit of $350,000.00 raised from manufacturer rep candidates by 

Medical Supply.  

4. The Hon. Carlos Murguia denied the temporary restraining order.  

5. US Bank and US Bancorp’s later conduct breaking the contract caused all funds to be lost on 

12/1/02, including the company’s last resources used to recruit the candidates and all funds invested in 

preparation of training of representatives to launch Medical Supply into the market for hospital supplies. 

6. Medical Supply’s cause was controversial because it was an action to seek an injunction against 

breaking a contract to provide escrow accounts in furtherance of a boycott by US Bancorp and Piper 

Jaffray’s coconspirator identified in the complaint as Novation, LLC a healthcare group purchasing 

organization (“GPO”) competitor of Medical Supply’s in the hospital supply market.  

7. Also identified in the complaint was Novation, LLC’s captive e-commerce marketplace 

Neoforma, Inc. directly competing with Medical Supply on the Internet. 

8. Medical Supply sought an interlocutory appeal on the denial of injunctive relief without a 

memorandum and order or findings of law and fact Medical Supply Chain, Inc. v. US Bancorp, NA et al 

10th Cir. Case No.: 02-3443.  
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9. Medical Supply also sought interim pre-hearing relief in the Tenth Circuit seeking to prevent the 

defendants from filing a malicious USA PATRIOT Act Suspicious Activity Report that would destroy 

Medical Supply’s ability to obtain escrow arrangements, higher level banking and international fund 

transfer services elsewhere to accomplish its capitalization and conduct hospital supply transactions.  

10. Despite the loss of jurisdiction resulting from interlocutory appeal, Hon. Judge Carlos Murguia 

proceeded on with the action and to hear motions in trial court, ultimately dismissing the federal claims 

against the US Bancorp defendants and dismissing without prejudice the pendant state claims. 

11. The dismissal of the US Bancorp defendants came as the petitioner was filing Medical Supply 

Chain, Inc. v. General Electric Company, et al., KS Dist. case number 03-2324-CM over subsequent 

conduct by US Bancorp’s co-conspirators.  

12. The pre-hearing relief opposed by US Bank and US Bancorp was denied and the interlocutory 

appeal was dismissed as moot due to Judge Carlos Murguia’s dismissal of the underlying action against US 

Bancorp. 

13. Medical Supply appealed the dismissal of its injunctive and declaratory relief action Medical 

Supply Chain, Inc. v. US Bancorp, NA et al 10th Cir. Case No.: 03-3342.  

14. The Hon. Judge Carlos Murguia dismissed the federal claims in the action against the GE 

defendants, overturning US Supreme Court controlling precedent that the antitrust co-conspirators need not 

be made defendants and where the petitioner had identified co-conspirators in the hospital supply cartel. 

The state law claims were dismissed without prejudice and are currently before the Western District of 

Missouri. 

15. The Tenth Circuit upheld the trial court’s dismissal without findings of law or fact and made a 

show cause order why Medical Supply and its counsel should not be sanctioned for a frivolous appeal.  

16. Medical Supply answered the show cause order asserting the trial court had applied the incorrect 

legal standard for pleading antitrust claims and had misstated the USA PATRIOT Act.  

17. After reviewing Medical Supply’s reply to the show cause order, the Tenth Circuit found that 

Medical Supply had pled a conspiracy that included a separate legal entity, contradicting the trial court’s 

ruling and the Tenth Circuit panel found that Medical Supply was correct in the existence of private rights 

of action under the USA PATRIOT Act.  
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18. Instead of the appellate panel correcting their ruling and ordering that Medical Supply was entitled 

to injunctive and declaratory relief, the Tenth Circuit panel ordered that Medical Supply’s counsel receive 

the court’s most serious sanction for a frivolous appeal.  

19. Medical Supply sought en banc rehearing of its appeal, giving notice that the panel’s ruling had no 

preclusive effect for the parties regarding the future action for monetary damages in the Western District of 

Missouri. Neither the court nor opposing counsel contradicted Medical Supply’s ripeness analysis.  

20. The Tenth Circuit court declined to rehear the case en banc. 

21. Medical Supply then brought its now ripe damages claims against US Bank and US Bancorp along 

with its existing pendant state law contract and trade secret misappropriation claims in the Western District 

of Missouri where the matter was styled Medical Supply Chain, Inc. v. Novation, et al,  W.D. MO case no. 

05-0210. 

22. The case was transferred to the District of Kansas at Kansas City, Kansas and recaptioned as 

Medical Supply Chain, Inc. v. Novation, et al, KS Dist. Court case no.:05-2299.  

23. The Hon. Judge Kathryn H. Vratil made no rulings in Medical Supply Chain, Inc. v. Novation, et 

al, KS Dist. Court case no.:05-2299 delaying the opportunity to obtain discovery on the defendants’ 

participation in the wrongful disbarment of Medical Supply’s counsel for almost a year.  

24. Kansas District Court Judge Kathryn H. Vratil then participated in an ex parte discussion on the 

day of the disbarment oral argument with personnel and justices of the Kansas Supreme Court, disparaging 

Medical Supply’s counsel without his knowledge or opportunity to question Kansas District Court Judge 

Kathryn H. Vratil’s testimony in conduct designed to cause Medical Supply’s counsel to be disbarred 

without due process. 

25. Kansas District Court Judge Kathryn H. Vratil then removed herself from the case on October 20, 

2005 minutes before the Kansas Supreme Court justices heard Medical Supply’s counsel’s oral argument. 

A transcript of the hearing which was resultantly delayed will give light to these unusual events. 

26. The petitioner’s case was then transferred to Kansas District Court Judge, Hon. Carlos Murguia 

who had heard the original action for a temporary restraining order and declaratory relief. 

27. The Hon. Judge Carlos Murguia took no action for many months until immediately after Medical 

Supply’s counsel was reciprocally disbarred by the Kansas District Court without disclosing to Medical 
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Supply’s counsel that Kansas District Court Judge Kathryn H. Vratil had participated in ex parte testimony 

over Medical Supply’s counsel’s “incompetence”. 

28. The Kansas District Court refused to postpone its decision on reciprocally disbarring Medical 

Supply’s counsel until the Tenth Circuit ruled on the appeal of Bolden v. City of Topeka where Medical 

Supply’s counsel representing James Bolden challenged Judge Kathryn H. Vratil’s findings of law in that 

case and where Magistrate Judge James O’Hara, a managing partner in US Bank and US Bancorp’s law 

firm Shugart Thomson & Kilroy, P.C. authored a case management recommendation condemning Medical 

Supply’s counsel for properly relying on controlling case law on alternative state law service of process. 

29. The Kansas District Court Clerk’s office through Deputy Clerk Kerry Martinez also interfered and 

obstructed providing records to the Tenth Circuit court for the appeal in Bolden v. City of Topeka during 

and after the state proceedings to disbar Medical Supply’s attorney causing the Tenth Circuit to have to 

postpone the briefing schedule of James Bolden’s appeal. 

30. The Kansas District Court Judge Kathryn H. Vratil was ultimately overruled on two issues 

appealed by the petitioner and James Bolden’s now disbarred counsel and the decision Bolden v. City of 

Topeka, 441 F.3d 1129. (10thCir.2006) has been favorably cited by the Sixth Circuit. 

31. No further court action occurred in the Medical Supply action until the petitioner’s counsel had 

been disbarred, then Kansas District Court Judge Carlos Murguia began in earnest making rulings with the 

visible purpose of dismissing the action for the lack of counsel and completing the removal of 

representation participated in by the Kansas District court and to further its adversarial interest in the 

petitioner’s proceeding. 

32. The Kansas District Court Judge Carlos Murguia dismissed the federal claims in their entirety for 

failure to state a claim despite the fact that the compliant was identical in elements of pleading for its 

claims to the complaint filed in Craftsman Limousine, Inc. vs. Ford Motor Company and American Custom 

Coachworks, et al, 8th Cir. 03-1441 and 03-1554 and Judge Murguia expressly declined to exert 

jurisdiction over the state law based claims including the present Missouri state law antitrust claims, 

tortuous interference with contract, fraud and prima facie tort. 

33. The Kansas District court retained jurisdiction over the federal action to sanction Medical 

Supply’s former counsel and the plaintiff Samuel K. Lipari for among other reasons, witnessing his 
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counsel’s disbarment but then because of a timely motion for reconsideration by the plaintiff Samuel K. 

Lipari, Hon. Judge Carlos Murguia ruled Medical Supply Chain, Inc. would be sanctioned. 

34. Medical Supply Chain, Inc. and Samuel K. Lipari as successor in interest gave notice of appeal of 

the federal court decision on September 8, 2006 and the plaintiff Samuel K. Lipari’s federal law based 

claims over the injuries to his former corporation went before the Tenth Circuit Court of Appeals in 

Medical Supply Chain, Inc. v. Novation, et al, 10th Cir. case no. 06-3331. 

35. The plaintiff Samuel K. Lipari undertook to bring the Missouri state law contract based claims as 

the sole assignee of his now dissolved Missouri corporation in this court acting pro se in an action that was 

captioned Samuel Lipari v. US Bancorp, NA, et al, 16
th

 Cir Mo. Case no. 0616-CV32307.  

36. US Bank and US Bancorp fraudulently removed the action to the US District Court for the District 

of Missouri asserting diversity but without disclosing to the Clerk of the Western District Court during the 

ex parte removal that the matter had been originally filed in the Western District as Medical Supply Chain, 

Inc. v. Novation, et al,  W.D. MO case no. 05-0210 with Missouri resident codefendants.  

37. US Bank and US Bancorp through their agent Shughart, Thomson, Kilroy, P.C. fraudulently had 

the Western District case transferred at US Bank and US Bancorp’s false assertion of the interests of justice 

to the District of Kansas at Kansas City, Kansas where it was recaptioned as Medical Supply Chain, Inc. v. 

Novation, et al, KS Dist. Court case no.:05-2299 and dismissed by the Hon. Judge Carlos Murguia in 

response to extrinsic fraudulent dismissals filed by Shughart, Thomson, Kilroy, P.C. and Husch Blackwell 

Sanders LLP for not having pleading elements.  

38. The pleading elements for the federal antitrust and racketeering claims were clearly on the face of 

the Medical Supply Chain, Inc. v. Novation, et al complaint and located where the table of contents 

identified them, exposing the extrinsic fraud on the Kansas District court. 

39. US Bank and US Bancorp through their agent Shughart, Thomson, Kilroy, P.C. fraudulently 

withheld disclosure from the Clerk of the Western District of Missouri that Samuel Lipari v. US Bancorp, 

NA, et al, 16
th

 Cir Mo. Case no. 0616-CV32307 was under exclusive federal jurisdiction in the US Court of 

Appeals for the Tenth Circuit as Medical Supply Chain, Inc. v. Novation, et al. 10th Cir. case no. 06-3331. 

40. After removing the plaintiff’s state law claims with the false assertion of federal diversity 

jurisdiction where the plaintiff’s federal concurrent action was still under the jurisdiction of the Tenth 
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Circuit which was hearing the plaintiff’s appeal, Shughart, Thomson, Kilroy, P.C. again falsely transferred 

the state action to the Kansas District court misrepresenting to US District Court for Western District of 

Missouri Hon. Judge Fernando J. Gaitan that the US Bank and US Bancorp sought the case moved in the 

“interests of justice.”  

41. The case continues on as Samuel Lipari v. US Bancorp, NA, et al, KS. Dist. Court Case No.  

42. XXXX insert here 

43. The Tenth Circuit was over ruled by the US Supreme Court on the impermissible heightened 

pleading standard appealed earlier by the plaintiff.  

44. On February 13, 2008, the plaintiff filed a Rule 60 b Motion in the Tenth Circuit seeking to reopen 

Medical Supply Chain, Inc. v. US Bancorp, NA, et al 112 Fed. Appx. 730 (10th Cir. 2004) where the 

appellate court exercised original jurisdiction to sanction the plaintiff and the mandate rule prevents the 

trial court from altering the judgment.  

45. On February 13, 2008, the plaintiff also filed a Rule 60 b Motion in the Kansas District Court 

seeking to reopen Medical Supply Chain, Inc. v. Novation, et al, KS Dist. Court case no.:05-2299 where the 

Tenth Circuit declined to assert jurisdiction over the appeal.  
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Table of Prior and Related Cases 

 Medical Supply Chain, Inc. v. US Bancorp, NA, et al, case no. 02-2539-CM (“Medical Supply I”) 

Case 2:05-cv-02299-CM-GLR ( All federal claims dismissed, state claims expressly dismissed without 

prejudice. No discovery or evidentiary hearings. Medical Supply’s counsel admonished for failing to 

research facts or law, including asserting an express private right of action under the USA PATRIOT Act.) 

 Medical Supply Chain, Inc. v. US Bancorp, NA, et al 112 Fed. Appx. 730 (10th Cir. 2004) (Medical 

Supply’s counsel sanctioned double attorney’s fees and costs $23, 956.00 for asserting the existence of an 

express private right of action under the USA PATRIOT Act and asserting co-conspirators identified in the 

complaint need not be named defendants.) 

 Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. case no. 03-2324-CM 

(“Medical Supply II”) (All federal claims dismissed, state claims expressly dismissed without prejudice. No 

discovery or evidentiary hearings. Medical Supply’s counsel admonished for failing to research facts or law 

including asserting that co-conspirators identified in the complaint need not be named defendants.) 

Medical Supply Chain, Inc. v. General Electric Company, et al. 144 Fed. Appx. 708 (10th Cir. 

2005) (Trial court overturned for ruling against sanctions based on merits of state contract claims.) 

In re Landrith, 124 P.3d 467, 485-86 (Kan. 2005) ( Medical Supply’s counsel disbarred for taking 

Bolden v. City of Topeka, Kan., 441 F.3d 1129 at 1145 (10th Cir., 2006)  to federal court and for 

representation James Bolden’s witness David Price.) 

Bolden v. City of Topeka, Kan., 441 F.3d 1129 at 1145 (10th Cir., 2006) ( Trial court overturned 

on dismissal of federal civil rights claims after Bret Landrith is disbarred.) 

In the Matter of Bret D. Landrith Kansas District Court reciprocal disbarment action continued at 

request of the respondent until Bolden v. City of Topeka, Kan., 441 F.3d 1129 (10th Cir., 2006) and 

Medical Supply Chain, Inc. v. Neoforma et al KS Dist. Court Case No.: 05-2299 were decided.  

The Kansas District court reciprocally disbarred Bret D. Landrith after the trial court ordered 

dismissal and sanctions in Medical Supply Chain, Inc. v. Neoforma et al KS Dist. Court Case No.: 05-2299 

without waiting for the Tenth Circuit decision in Bolden v. City of Topeka, Kan., 441 F.3d 1129. 
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Samuel Lipari v. General Electric Company, et al. 16th Cir Mo. Case no. 0616-CV07421. ( 

Defendant’s Motion for Dismissal overruled, then removed to W.D. of Missouri by defendants.) 

In Re Samuel K. Lipari, ( Petition for Writ of Mandamus to require remanding of Samuel Lipari v. 

General Electric Company, et al. Denied), (8th Cir. 2006) 

Samuel Lipari v. General Electric Company, et al. W.D. MO. Case no. 06-0573-CV-W-FJG 

Remanded for lack of federal jurisdiction. 

Samuel Lipari v. US Bancorp, NA, et al, 16th Cir Mo. Case no. 0616-CV32307. (Defendants 

removed to  W.D. of Missouri asserting diversity.) 

Samuel Lipari v. US Bancorp, NA, et al, United States District Court, Western District of Missouri 

Case No. 06-1012-CV-W-FJG. (Plaintiff petitioned for remand arguing removal is improper due to 

existence of diversity when the same claims were filed under supplementary jurisdiction in Medical Supply 

Chain, Inc. v. Neoforma et al W.Dist. of MO Case No. 05-0210- CV-W-ODS which are now Medical 

Supply Chain, Inc. v. Neoforma et al KS Dist. Court Case No.: 05-2299.) 

Rochester v. C.R. Bard, Inc., Tyco International Inc., Tyco Healthcare Group LP, Novation LLC, 

VHA Inc., Premier and Premier Purchasing. United States District Court, Eastern District of Texas Civil 

Action No. 304 CV 060, ( A lawsuit brought by hospital supply manufacturer Rochester. C.R. Bard settled 

for $49 million dollars. Premier has been dismissed from the antitrust claim in an agreement to pay 

Rochester $8.8 million dollars. ) 
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APPENDIX THREE 

State of Kansas Officials Role In Disbarment of Plaintiff’s Federal Legal Representation 

1 During the period of April 2 through April 18th, 2005 the defendant hospital supply cartel took 

control of the petitioner’s legal representation in the federal antitrust action through extortion over the 

petitioner’s Kansas licensed attorneys.  

2 The Kansas State Disciplinary Administrator acting through the private Kansas licensed attorney 

Gene E. Schroer relayed the privileged information that my counsel Bret D. Landrith will be disbarred 

regardless of the law or evidence in the record.  

3 This information was given in advance of the publication or announcement of any decision as a 

threat imperiling the petitioner’s Missouri corporation Medical Supply Chain, Inc. by revealing it would 

lose the property right in its legal representation by Bret D. Landrith at a time when the record of the case 

revealed that efforts to substitute him had resulted in all the law firms with antitrust capabilities being 

conflicted out.  

4 The petitioner would also be forced to forfeit his property rights in redress because a corporation 

had to be represented by an attorney or its claims would be dismissed with prejudice.  

5 The threat relayed by Gene E. Schroer accompanied offers to “save” Medical Supply by providing 

representation and permitting the petitioner to use the $300,000.00 taken by US Bank to enter into the 

national market for hospital supplies.  

6 This first involved replacing Medical Supply’s counsel a Kansas attorney as lead counsel that 

would not be named and his identity would not be revealed to the petitioner. 

7 When the petitioner would not agree to this arrangement, Gene E. Schroer repeatedly promised the 

petitioner the return of the $300,000.00 US Bancorp deprived Medical Supply of to capitalize the 

petitioner’s company’s entry into the hospital supply market if the petitioner and his counsel would travel 

to Chicago, Illinois and meet two attorneys that Gene E. Schroer would not name or identify. 

8 The petitioner was suspicious and alarmed to the point of being in fear for his own safety due to 

the implausibility of two attorneys interested in taking on the representation of Medical Supply Chain, Inc. 

but who were unwilling to reveal their identity or talk on the phone. 
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9 When the petitioner questioned him further, Gene E. Schroer claimed the attorneys were from two 

different law firms and had to keep the meeting and their identities confidential.  

10 The petitioner offered to discuss the case on the phone or to meet the attorneys from Chicago if 

they traveled to Lee’s Summit, Missouri but Gene E. Schroer rejected these alternatives. 

11 Gene E. Schroer repeatedly contacted the petitioner attempting to pressure him in taking this “only 

way” out of what was being done to Bret D. Landrith. 

12 The petitioner believed that the trip to Chicago was a ruse or pretext to get the petitioner and his 

representative Bret D. Landrith to a distant location where they would be harmed or murdered and no 

longer a threat to the Medicare fraud scheme of GE and the Novation LLC antitrust conspirators VHA, 

UHC, Neoforma, Inc. and GHX,LLC .1 

13 The petitioner had heard that Gene E. Schroer had made appointments with Bret D. Landrith’s 

client James Bolden to do Bolden’s appeal but took the money from James Bolden and spent the time 

questioning Bolden about Landrith and not Bolden’s case before contacting Bolden to inform him he would 

not take the case stating it lacked any merit and refusing to return any of the funds (Landrith prevailed in 

the Tenth Circuit, overturning the trial court.) 

14 This knowledge reinforced the petitioner’s belief that Gene E. Schroer was acting for the State of 

Kansas Office of Attorney Discipline of Stanton Hazlett and that Medical Supply Chain, Inc.’s case would 

be forfeited if he did not accept Gene E. Schroer’s arrangements, but the petitioner was to fearful that the 

trip to Chicago would cause him and Bret D. Landrith to end up like the two Assistant US Attorneys in the 

Ft. Worth, Texas office investigating the Novation LLP Medicare fraud and laundering of hospital money 

through Neoforma, Inc.  

15 On or about the filing date in 2005, the General Electric defendants and Novation LLC antitrust 

conspirators VHA, UHC, Neoforma, Inc. and GHX,LLC through their agent  John K. Power contacted the 

                                                
1
 The Criminal Chief of the Dallas U.S. Attorney's office Shannon K. Ross who signed the 

subpoenas on GE Healthcare and Novation LLC was found dead September 11, 2004 in 
her home the day before Senate hearings on Novation’s hospital supply anti-trust violations 
and just 55 days after her associate Thelma Colbert in charge of healthcare False Claims 
Act investigations was found dead. The office subsequently terminated three more Assistant 
US Attorneys with white collar crime prosecution experience, eventually causing national 
notice of the improper firings or terminations of US Attorneys related to Medicare fraud 
investigations and the racketeering deaths of two more Assistant US Attorneys. 
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Clerk of the US District Court for the Western District Court  to complain about the petitioner’s counsel 

Bret D. Landrith being admitted to the Western District of Missouri and being able to file Medical Supply 

Chain, Inc. v. Neoforma et al , W.Dist. of MO Case No. 05-0210- CV-W- ODS the action against the GE 

defendants’ hospital supply market monopoly conspirators.  

16 On or about The General Electric defendants and the Novation LLC antitrust conspirators VHA, 

UHC, Neoforma, Inc. and GHX,LLC through their  agent  John K. Power caused the State of Kansas 

Attorney Discipline Office through Stanton Hazlett to make the petitioner’s counsel’s participation in a 

reciprocal admission program for which he was eligible that was created between the judges of the  US 

Courts for the Western District of Missouri and the Kansas District courts.   

17 This lawful and ethical act is cited as a basis for Landrith’s disbarment in In re Landrith, 124 P.3d 

467, 485-86 (Kan. 2005). 

The petitioner’s counsel was disbarred for taking the civil rights case Bolden v. City of Topeka, Kan., 441 F.3d 1129 (10th Cir., 2006)  to federal court and for representation of James Bolden’s witness David Price as a pretext to eliminate the petitioner’s threat to the hospital supply monopoly created by the defendants and their identified co-conspirators. 

18 The petitioner’s attorney had to be prosecuted by Stanton Hazlett and the State of Kansas 

Disciplinary office because the defendants required an outcome that contradicted the Constitution, statute 

and Model Rules of Ethics that could only be obtained through denial of due process and fraud.  

19 The defendants then made use of this void ab initio order to prevent the petitioner’s claims and 

standing from being heard by the court in Medical Supply Chain, Inc. v. Neoforma et al , W.Dist. of MO 

Case No. 05-0210- CV-W- ODS after it had been fraudulently transferred to the Kansas District Court and 

attempted to use it to prevent this action from being heard in the State of Missouri court where it was filed.  

20 The defendants and their agents knew that false probable cause and even charges of committing 

conduct required by the Kansas Rules of Ethics could be used to get opposing counsel disbarred in the State 

of Kansas due to their control of the proceedings through Stanton Hazlett to deny due process. 

21 The defendants’ belief that the petitioner’s counsel was not unreasonable, the Kansas Disciplinary 

Administrator Stanton Hazlett  regularly used ex parte communications with the law clerks of Kansas 

Supreme Court Justices to co-write the opinions  issued in discipline cases by the Kansas Supreme Court 

without knowledge of the respondent attorneys or their counsel.  

22 This shocking practice of holding proceedings without even the semblance of Due Process led to a 

continuing legal education class of Kansas prosecuting attorneys being told the out come of one year 
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suspension in Kansas Supreme Court discipline case In re Vanderbilt case no. 93, 394 by Stanton Hazlett’s 

prosecutor Alexander M. Walczak before the opinion was released or filed April 22, 2005 by the Kansas 

Supreme Court.  

23 Jimmie A. Vanderbilt and his attorney John J. Ambrosio found out the Kansas Supreme Court 

order when the then Douglas County District Attorney attending  the CLE class taught by Alexander M. 

Walczak called Vanderbilt after the lecture.  

24 The opinion issued later was exactly as Alexander M. Walczak had described during the CLE 

class.  

25 The petitioner’s counsel was disbarred through Stanton Hazlett and the State of Kansas 

Disciplinary office presenting ex parte testimony by Kansas District Judge Kathryn H. Vratil to personnel 

and justices of the Kansas Supreme Court, disparaging Medical Supply’s counsel  without his knowledge 

or opportunity to question Kansas District Court Judge Kathryn H. Vratil’s testimony on October 20, 2005 

minutes before the Kansas Supreme Court justices heard Medical Supply’s counsel’s oral argument in 

defense of his law license. 

26 The petitioner’s counsel was disbarred through Stanton Hazlett and the State of Kansas 

Disciplinary office presenting to the tribunal ex parte testimony by Magistrate Judge James O’Hara, a 

managing partner in General Electric co-conspirators’ law firm Shugart Thomson & Kilroy that was 

defending counsel in Medical Supply Chain, Inc. v. Neoforma et al , W.Dist. of MO Case No. 05-0210- 

CV-W- ODS and who denied the petitioner discovery with no basis in law in Medical Supply Chain, Inc. v. 

General Electric Company, et al., KS Dist. case number 03-2324-CM, but under oath in the disbarment 

hearing denied he had done so. 

Procurement through fraud 

27 The Disciplinary Administrator Stanton Hazlett proffered the perjured testimony of Sherri Price, 

Assistant City Attorney for the City of Topeka  to the discipline tribunal during the three day evidentiary 

hearing in January 2005 that the petitioner’s attorney Bret D. Landrith had been sanctioned in the Bolden 

case. 

28 The Disciplinary Administrator Stanton Hazlett announced on the second day of the evidentiary 

hearing by means of ex parte communication to the tribunal members that Hazlett was going to prosecute 
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Landrith for appealing the cartel’s antitrust case to the Tenth Circuit based on a clear error in the trial 

court’s determination that the then newly enacted USA PATRIOT Act was devoid of private rights of 

action when it clearly had more than two express private rights in the text of the enactment as false 

probable cause, solely to defraud the disciplinary panel. 

29 The defendants’ co-conspirator and antitrust co-defendants made the complaint used by The 

Disciplinary Administrator Stanton Hazlett to defraud the disciplinary panel. 

30  The Disciplinary Administrator Stanton Hazlett never prosecuted the complaint. 

31 The Disciplinary Administrator Stanton Hazlett’s law clerk authored a recommendation for 

disbarment of Bret D. Landrith that falsely stated that Landrith had failed to include citations to the record 

in the appeal  brief of David Price’s parental rights termination for adoption. 

32 Twice in oral argument before a panel that included some Kansas Supreme Court Justices, the 

Disciplinary Administrator Stanton Hazlett misrepresented the record to conceal the kidnapping of David 

Price’s infant son. 

The Disbarment Proceeding Was For a Malicious Purpose To Usurp Federal Law 

33 The Kansas Disciplinary Office through the influence of Stanton Hazlett caused the petitioner’s 

attorney Bret D. Landrith to be suspended the week prior to his October 20, 2005 Kansas Supreme Court 

oral argument in defense of his license to practice law. This action was taken despite evidence of the 

hardship upon Landrith presented at the pretrial hearing resulting from the delay in investigating and 

resolving the disciplinary complaint. 

34 The suspension had the foreseeable and intended effect of preventing the petitioner’s attorney Bret 

D. Landrith from arguing the African American James Bolden’s appeal before the Tenth Circuit on 

November 17, 2005. The briefing schedule of James Bolden’s appeal had been previously stopped do to 

actions of the Disciplinary Administrator against the Landrith to interfere in its preparation. 

35 On Wednesday, April 20th, 2005 the Federal Bureau of Investigation raided  

36 Topeka City Homes, Inc., described on the fourth page of the second amended federal  

37 Complaint in Bolden’s case as one of the instrumentalities created by the city to self deal HUD 

funds and seized the city’s records. The April 21st and 22nd, 2005 Topeka Capital Journal article described 

the agency’s problems for the time period of James Bolden’s complaint. 
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38 On July 8
th

, 2005,  the City of Topeka’s first African American Judge, Municipal Court Judge 

Deborah Purce suffered the instigation of an investigation for termination immediately after she had ruled 

in favor of David Price, Landrith’s client and chief witness for James Bolden. Judge Deborah Purce stated 

that the City of Topeka was retaliating against her for acting ethically: 

"People have told me that Ebberts was under pressure from the police department because of my 

number of 'not guilty' verdicts," Purce said. "It would not be legal or ethical for me to be fired 

because I weighed evidence in favor of the accused more than Ebberts and police would have liked." 

Purce also outlined the events of July 8. Armed security guards were called to escort her out of the 

courthouse” 

 

“Ex-judge sees race as issue” Topeka Capital Journal July 17, 2005. 

39 On the day of the petitioner’s attorney Bret D. Landrith’s Kansas Supreme Court oral argument, 

the Kansas District Attorney for Shawnee County was forced to release a report chronicling the City of 

Topeka’s false testimony and faked evidence for probable cause warrant requests. The report stated the US 

Attorney for Kansas had quit accepting Topeka police cases because of city misconduct.  

40 The Disciplinary Administrator’s ethics prosecution was initiated against the petitioner’s attorney 

Bret D. Landrith during the twenty days preparation for James Bolden’s jury trial July 6, 2004 before 

District Judge Kathryn H. Vratil, necessitating the petitioner’s attorney Bret D. Landrith filing in Kansas 

District court for injunctive relief to postpone the disbarment until after Bolden’s case. Landrith v. Hazlett, 

Kansas Dist. Case No. 04-2215-DVB. 
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APPENDIX Four 

Plaintiff’s Business Relationship With US Bank and US Bancorp 

1 The following statement of facts describes the business relationship of the petitioner Samuel K. 

Lipari with US Bank, NA and US Bancorp Inc. which was tortiously interfered with by the Missouri 

antitrust defendants as the facts were presented in the petitioner’s litigation against US Bank and US 

Bancorp. Ere in the word defendants refers to US Bank NA and US Bancoorp, Inc.: 

2 On or about 3/12/2002, following 3 years of R&D SAMUEL LIPARI, President and CEO of 

Medical Supply Chain, Inc. (Medical Supply) began a process of selecting a corporate bank for the rollout 

of its healthcare supply chain empowerment program that produces significant benefits to healthcare and its 

patients.  

3 SAMUEL LIPARI sought input from associates and advisors concerning selection of an 

appropriate national bank that would be capable of a full range of corporate banking services, including 

nation wide checking, escrow services, short and long term credit facilities, receivables financing and 

international clearing of transactions between thousands of health systems and their suppliers.  

4 Several national banks were evaluated but US BANCORP NA was selected because it also had an 

investment banking relationship with Piper Jaffray.  

5 Piper Jaffray had targeted healthcare customers and participated as underwriter and funds manager 

for pre IPO healthcare manufacturers and service providers and US BANCORP NA acted as underwriter 

for corporate bonds of healthcare companies.  

6 On or about 4/15/02 SAMUEL LIPARI arranged for Medical Supply’s corporate account to be 

opened at US BANK’s SW Topeka, Kansas branch.  

7 The account was opened in the name of Medical Supply Chain, Inc., using Medical Supply’s 

federal tax I.D. number with a cashier’s check in the name of Medical Supply’s agent and drawn on 

Miner’s State Bank of Frontenac Kansas for $7,500.00. 

8 On or about 4/25/02 SAMUEL LIPARI opened a personal account in his name at US BANK’s 

neighborhood branch at 3640 S. Noland Road, Independence, MO.  

9 Before opening the checking account, the US Bank employee reviewed SAMUEL LIPARI’s 

account application and submitted SAMUEL LIPARI’s personal data to Chex Systems, Inc. for a 
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background check, evaluation and verification of eight years of his previous banking history at other 

banking institutions.  

10 SAMUEL LIPARI was approved for a personal checking account and an electronic debit card.  

11 SAMUEL LIPARI initially used the personal account to pay expenses of Medical Supply with 

reimbursement from the corporation. 

12 US BANK and US BANCORP’s Knowledge of Medical Supply 

13 On 6/5/02 SAMUEL LIPARI contacted Piper Jaffray’s Minneapolis headquarters to speak to 

Heath Lukatch, managing director of the Piper Jaffray healthcare venture fund about Medical Supply being 

considered as a venture capital candidate.  

14 SAMUEL LIPARI was instructed to send an executive summary of his business plan via email. 

(Exb 1.)  

15 SAMUEL LIPARI sent the summary and financial projections for Medical Supply with a 

restriction on disclosure notice.  

16 Piper Jaffray made no response to the receipt of the executive summary and financial projections 

from Medical Supply’s business plan.  

17 SAMUEL LIPARI again telephoned the Minneapolis offices of the Piper Jaffray venture fund 

managers and his calls were not taken and not returned.  

18 SAMUEL LIPARI also attempted to speak to a Piper Jaffray venture fund manger in their San 

Francisco office but again, his calls were not taken or returned. 

19 On 7/9/02 SAMUEL LIPARI and Medical Supply were visited by a Merger and Acquisitions 

attorney for another San Francisco venture capital firm and after extensive discussions with her at Medical 

Supply’s Blue Springs, MO headquarters on the need to quickly enter the healthcare supply chain market 

and take advantage of the opportunity created by the healthcare industry’s sudden willingness to reject the 

existing Group Purchasing Organizations, and after the New York Times had began uncovering corruption 

revelations in the market.  

20 The discussions revealed the current condition of venture funding and IPO underwriting was very 

troubling.  

21 At the time of these meetings the first news of WorldCom’s debacle was breaking.  
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22 Medical Supply’s management felt with the exception of Piper Jaffray, which concentrated its 

investments in healthcare, that much of the assets venture funds reported were in fact overvalued equities in 

telecom technology companies and that the collapse of WorldCom would further depress the venture 

capital markets.  

23 The venture capital M&A attorney questioned SAMUEL LIPARI about the overtures of large 

companies seeking to acquire Medical Supply.  

24 SAMUEL LIPARI recounted the contacts made with Supply Solution, a Michigan based company 

focused on expanding integration in the healthcare industry, GoCoop/Avendra a Florida based company 

providing e-procurement/group purchasing in the hospitality industry and also wanted to integrate in the 

healthcare industry, both of which were seeking go to market partners in healthcare, Owen Healthcare the 

pharmaceutical distribution subsidiary acting for Cardinal and Cerner, a Kansas City healthcare company 

with enterprise resource planning software that is based on an older operating system, called EDI that is 

inferior to Medical Supply’s web based services and poorly suited for electronic commerce. 

25 Cerner had bought out Mitch Cooper & Associates, a healthcare supply chain consulting company 

and seemed to be trying to acquire the capability to create an electronic healthcare marketplace.  

26 SAMUEL LIPARI told the VC attorney that Medical Supply would not compromise itself by 

being aligned with any existing healthcare supplier.  

27 Medical Supply has the solution and SAMUEL LIPARI did not want to be tainted with companies 

that support the high cost healthcare problem.  

28 SAMUEL LIPARI also recounted how start up healthcare electronic marketplace firms with 

technology similar to Medical Supply like Empacthealth and Medibuy had been bought up by GPOs for 

tens of millions of dollars, but that once they were no longer independent, their market potential was 

eliminated and the technology was used by GPO firms to deceive health systems into thinking their GPO 

partner was attempting to increase its economic efficiency when in fact they continued to restrict trade in 

support of monopolizing markets. 

29 Medical Supply’s Internal Capitalization Plan 

30 Medical Supply resolved to develop a way to internally capitalize a roll out of its supply chain 

empowerment program and supply chain management technology.  
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31 Medical Supply settled on a plan that would utilize the value of its healthcare supply chain 

intellectual property and offer a comprehensive year long education and healthcare supply chain 

certification program to independent representatives. 

32 This plan would put representatives in the field nationwide that possess the knowledge and skills 

to relate to all levels of management in healthcare systems and assist in the adoption of Medical Supply’s 

supply chain empowerment program.  

33 The independent representatives would pay for their certification and fund their own marketing 

and sales operations, consistent with distribution systems that rely on independent manufacturer’s 

representatives.  

34 Since Medical Supply’s web services were new to the market, SAMUEL LIPARI decided that it 

would be critical for the certification fee to be held in escrow until the candidates had a chance to meet 

Medical Supply’s certification team and have a chance to see if they would succeed in mastering healthcare 

supply chain empowerment knowledge.  

35 After a week long intensive seminar, the candidates would have the opportunity to decide whether 

or not to commit to the certification program and Medical Supply would have the opportunity to reject any 

candidates it felt would not succeed in the program. 

36 Medical Supply developed a curriculum and contracted with the industry’s foremost logistics and 

supply chain experts to provide instruction during the weeklong seminar and assist and advise candidates 

throughout the certification process.  

37 Medical Supply made arrangements to include information and presenters from companies with 

expertise in financial analysis of healthcare purchasing, including strategic sourcing and human resource 

evaluations so that the representatives would be able to represent products and technology services outside 

of Medical Supply’s capabilities that would complement Medical Supply’s supply chain empowerment 

program in allowing a health system/hospital to break free of its GPO supplier. 

38 Beginning 8/1/02 Medical Supply advertised nationwide to recruit experienced account executives 

and sales professionals and processed hundreds of applicants with detailed evaluation of resumes, job 

history and financial disclosure applications.  
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39 For the first of what were to be quarterly classes, Medical Supply selected 15 candidates that had 

the potential to succeed as independent representatives for its services.  

40 After numerous telephone interviews ten applicants had committed to becoming certification 

candidates and attend the certification class starting the first week of December/02.  

41 During this same time, Medical Supply was preparing the escrow account system that the 

candidates would utilize.  

42 Defendants’ Offer of US BANCORP Escrow Services 

43 On or about 10/1/02 Medical Supply contacted Chris Walden of the Noland Road, Independence 

MO branch of US BANK for direction on escrow accounts and commercial banking services.  

44 Medical Supply was referred to Becky Hainje a US BANCORP “Private Banker” and on or about 

10/3/02 Becky Hainje contacted SAMUEL LIPARI and told him she would arrange to put him in contact 

with the persons in different departments of US BANK that could provide Medical Supply the services 

Medical Supply requested and needed.  

45 Becky Hainje connected Medical Supply with Brian Kabbes in St. Louis who was responsible for 

US BANK commercial trust accounts in Missouri and Kansas.  

46 Becky Hainje also connected Medical Supply with Douglas Lewis, responsible for commercial 

loans in the Noland Road office. 

47 SAMUEL LIPARI described Medical Supply’s need for escrow accounts to Brian Kabbes and 

emailed him an escrow contract that Medical Supply counsel had prepared for its candidates.  

48 Brian Kabbes asked questions about the candidates, the certification program and how many 

candidates had been selected so far.  

49 Meeting of the Minds With US BANCORP 

50 SAMUEL LIPARI negotiated with Brian Kabbes to reduce the escrow fee per account since all 

escrow accounts would be identical, and US BANK had refused to have the funds in a single account.  

51 Brian Kabbes agreed to lower the fee for US Bank’s escrow agent services from the normal of 

$1,500 to $600 per account and no hidden or additional transaction or disbursement fees.  

52 After reviewing the escrow contract, on or about 10/5/02 Brian Kabbes communicated to 

SAMUEL LIPARI that the language of paragraph 10 “Security Interests” should be changed so that a 
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security interest for US BANK could be created in the $5,000 portion of the escrow that became Medical 

Supply’s property the moment a candidate submitted their certification funds into escrow.  

53 Performance of Escrow Contract 

54 Medical Supply altered its escrow contract to conform to Brian Kabbes’ suggestion and on or 

about 10/7/02 emailed the changes to Brian Kabbes.  

55 Brian Kabbes and US BANK were identified as the escrow agent in the escrow agreement and 

Brian Kabbes’ address was included in the body of the agreement. 

56 On or about 10/8/02 SAMUEL LIPARI spoke again to Becky Hainje about Medical Supply’s 

need for a business line of credit based on the Medical Supply portion of the escrow assets.  

57 Oral Confirmation of Escrow Contract 

58 Becky Hainje said she had talked to Brian Kabbes and he had told her there would be no problems 

with the escrow accounts, that they were a “slam dunk.”  

59 Becky Hainje suggested SAMUEL LIPARI call Douglas Lewis and make an appointment to apply 

for the line of credit, which was based on the escrow account assets. 

60 Defendants’ Receipt of Value for Escrow Contract 

61 On or about 10/9/02 Brian Kabbes called to request an additional change in the escrow contract.  

62 Brian Kabbes supplied a specified US Treasury fund investment language for the funds while the 

funds were in the custody of US Bank Trust Department, without disclosing the treasury funds vehicle was 

also owned by US Bancorp which profited from steering US Bank’s trust business into the treasury funds 

vehicle.  

63 Written Memorialization of Escrow Service Agreement 

64 Medical Supply agreed to the additional change and modified the investment instructions exactly 

as Brian Kabbes instructed.  

65 Medical Supply also ask if there were any other changes needed before Medical Supply sent the 

contracts out to its certification candidates.  

66 Brian Kabbes said there would be no other changes, thereby acknowledging the completion of the 

memorializing of the written agreement and asked why Medical Supply was sending the candidates the 

escrow contract.  
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67 Medical Supply explained that the contracts were going out with the certification program 

agreement so candidates would have a chance to review the information before their November 1st 

deadline, which required their funds to be in the US Bank escrow accounts.  

68 Brian Kabbes acknowledged the explanation and agreed to look over the release document 

Medical Supply developed that candidates would execute following the week long evaluation seminar to be 

held the first week of December.  

69 During this conversation, Brian Kabbes also requested Medical Supply’s current corporate good 

standing documentation from the Missouri Secretary of State’s Office.  

70 Medical Supply agreed to send him the reinstatement and tax clearance documents on Friday 

10/11/02 and that Samuel Lipari was meeting with Douglas Lewis at the Noland Road Branch on the 

afternoon of Thursday 10/10/02 to set up the credit facility using the escrow accounts as security.  

71 Samuel Lipari told Brian Kabbes he would have Douglas Lewis send the requested information to 

Brian Kabbes on 10/11/02.  

72 Brian Kabbes made no statement that US Bank had yet to approve Medical Supply‘s escrow 

accounts and sought no additional information. 

73 Defendants’ Misappropriation Of Trade Secrets 

74 On or about Thursday 10/10/02, Samuel Lipari delivered the Medical Supply business plan and 

associate program to Douglas Lewis, at the US Bank, Noland road office to apply for the agreed upon 

commercial line of credit based on the portion of the escrow accounts Medical Supply would retain from its 

associate program.  

75 The business plan and associate program booklets each had cover pages giving notice of restricted 

use and that Medical Supply protected the confidential business trade secret and intellectual property 

contained in them.  

76 A letter of introduction also stated the contents were protected and restricted disclosure and 

possession of the materials.  

77 Two more folders contained the good standing documentation Brian Kabbes requested and the 

associate program contracts that were sent to the candidates.  
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78 Douglas Lewis asked how many candidates Medical Supply had and SAMUEL LIPARI reached 

into his brief case and held up the ten folders of applicants who had committed to sending in their funds by 

November 1st and five others who were in the final stages. 

79 SAMUEL LIPARI further explained that he planned to start a new certification group each 

quarter.  

80 SAMUEL LIPARI was given a loan application and agreed to and did return the application the 

next day.  

81 Repudiation of Agreement to Provide Escrows  

82 On or about Tuesday 10/15/02 Brian Kabbes called SAMUEL LIPARI and informed him that US 

Bank had turned down the escrow accounts because of the USA PATRIOT Act.  

83 When asked to clarify, he said the know your customer requirements had changed and US Bank 

could not set up the escrow accounts for Medical Supply.  

84 SAMUEL LIPARI was shocked and stunned and handed away the phone, where Brian Kabbes 

repeated again The Patriot Act as the reason the accounts were denied. 

85 Later that morning SAMUEL LIPARI called Becky Hainje and asked if she could see what 

happened.  

86 SAMUEL LIPARI explained that Medical Supply was counting on the escrow accounts and that 

the line of credit depended on them too.  

87 SAMUEL LIPARI said he could not believe the USA PATRIOT Act could be a reason that 

applied to Medical Supply.  

88 Becky Hainje said she would call and see what happened.  

89 Becky Hainje called back and left a taped recording on the Medical Supply answering system and 

listed the reasons Brian Kabbes told her.  

90 Becky Hainje said the reasons were the lack of a “relationship with the Bank... that the principals 

involved with the business were people unknown to the bank, but the main reason is the know your 

customer provisions of the "Patriot Act" that was enacted after 9/11, and which we could not really give all 

the correct answers on the source and flow of money.  

91 US BANCORP Participation in the Repudiation 
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92 On or about 10/15/02 Medical Supply found Andrew Cesere was the head of US Bancorp trust 

department on the US Bank web site and at 4 p.m. called his secretary Barb in Minneapolis.  

93 Andrew Cesere was unavailable so Medical Supply asked Barb to leave instructions for him to call 

SAMUEL LIPARI about Medical Supply’s corporate escrow account rejection at 9 a.m. the following 

morning.  

94 Barb asked for more details concerning the problem. 

95 Barb said Mr. Cesere had a morning meeting but she would get the message to him.  

96 At 4:30 p.m. Barb called back and asked for additional information and the names of the people 

Medical Supply had dealt with so that Mr. Cesere could inquire about the problem. 

97 At 9 a.m. the following morning on or about 10/16/02 Ed Higgins called, leaving a tape-recorded 

message on Medical Supply’s answering system identifying him as the executive vice president of Midwest 

trusts for US BANK. 

98 SAMUEL LIPARI, believing that the USA Patriot Act had probably been used to reject the 

escrow accounts because of his family sir name which is also the name of a small group of Islands in the 

Mediterranean Sea and which ends in “ari” like many Moslem sir names of people of Arabic descent, 

activated a tape recorder with a built in microphone and called Mr. Higgins back on the speaker phone.  

99 Each subsequent call to US BANK in which Samuel Lipari participated was also recorded by him 

to document what he suspected was discrimination based on his national origin or ethnic descent. See 

Attachment 1 Transcript of Recordings. 

100 Ed Higgins listened to SAMUEL LIPARI after stating he was an attorney and how long he had 

been working in trust banking, agreed with him that he saw no reason why the USA Patriot Act would 

apply to Medical Supply. 

101 SAMUEL LIPARI explained that Medical Supply needed additional US Bank services including 

credit facilities, receivables financing and clearing and settlement services for approximately $90 million 

worth of transactions in the first year of operations.  

102 Ed Higgins said he would check into the matter and call SAMUEL LIPARI back later that day. 
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103 Instead of Ed Higgins, Brian Kabbes called back with Lars Anderson who he identified as head of 

corporate trust new business development person and Susan Paine who he said he reported to, both on the 

line with him.  

104 Medical Supply explained that at the time of his previous call, it was not realized that the escrow 

account contracts that US BANK had approved had already been sent out to the candidates in reliance on 

US BANK’s agreement to host the escrow accounts. 

105 Lars Anderson expressed some irritation that Medical Supply had contacted the head of the trust 

unit about the rejection of escrow accounts.  

106 Lars Anderson said the bank had never been on board and it was not a done deal.  

107 Brian Kabbes denied that there had been an agreement; he said he had twice told SAMUEL 

LIPARI.  

108 Lars Anderson said that there had never been a signed off agreement to provide the service and 

that there had never been any bid for it.  

109 Defendants’ Knowledge of Breach 

110 Medical Supply contradicted that and said the price for the service had been quoted by Brian 

Kabbes and after negotiating, a specific amount had been agreed upon.  

111 SAMUEL LIPARI also told them Brian Kabbes provided and requested changes to the escrow and 

that Brian Kabbes had told Becky Hainje it was a “slam dunk.” 

112 Defendants’ Knowledge of Irreparable Harm to Medical Supply 

113 During the call Medical Supply attempted several times to work out any misunderstandings and 

set up at least the 10 accounts Medical Supply had relied on US Bank for and that US Bank had known 

about and that Medical Supply was now in danger of being irreparably harmed.  

114 Medical Supply stated that the US Patriot Act did not apply and that Medical Supply was in 

actuality an established US BANK customer and that Medical Supply had been in a trust relationship with 

US BANK and the bank even had its business plan and information about its proprietary business model.  

115 Brian Kabbes said that the trust department was a “stand-alone unit” and had its own criteria for 

accepting customers.  

116 US BANK Refused to Reverse its Decision 
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117 Medical Supply pointed out that it had not received a true reason for denial of the accounts and 

that the reason given was a pretext at best.  

118 Viewing US BANK’s actions, Medical Supply stated they could only be explained by a conflict of 

interest due to US BANCORP’s existing healthcare investments and involvement. 

119 Medical Supply felt extremely disturbed by the apparent out come of this situation, there was not 

enough time to establish a new banking relationship with another nationally recognized Bank and Medical 

Supply would loose substantial momentum. 

120 Medical Supply had spent several months building up to roll out it’s supply chain empowerment 

program and felt to change a trust relationship in the middle will be devastating to it’s entry to market.  

121 Medical Supply researched over 300 resumes only to find 30 that appeared to be qualified. 

122 Defendants’ Fiduciary responsibility for trade secrets  

123 On or about 10/17/02 SAMUEL LIPARI telephoned Douglas Lewis and told him what had 

happened.  

124 Douglas said he had sent Brian Kabbes the good standing documentation but not the business plan 

and associate program.  

125 SAMUEL LIPARI instructed him not to send the business plan and associate program materials to 

the corporate trust office of US Bank in St. Louis because of previous losses of intellectual property from 

unauthorized business plan dissemination.  

126 SAMUEL LIPARI told Douglas Lewis that Medical Supply would be litigating over the escrow 

decision and planned to renew its application for a line of credit once it had the situation straightened out.  

127 SAMUEL LIPARI suggested he might find another bank to provide the escrow accounts but 

Douglas Lewis said that would make the line of credit difficult. SAMUEL LIPARI further instructed 

Douglas Lewis to hold on to the materials and keep anyone else from having access to them.  

128 Douglas Lewis agreed and stated he would keep the business plan materials safe. 

129 On or about 10/18/02 Medical Supply drafted a letter and sent it to Jerry A. Grundhoffer, the 

President and Chief Executive Officer of US BANCORP NA with a copy being sent to Andrew Cesere, 

explaining the staggering damages US Bancorp would be liable for in imminent litigation due to the refusal 

to provide escrow accounts to Medical Supply. 
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130 Medical Supply suggested an alternative of fact finding depositions to take place in St. Louis, MO 

before the end of the day Tuesday 10/22/02, believing US BANK to be misinformed about the USA Patriot 

Act and any reason for denying the escrow accounts. 

131 US BANCORP Trust Department corporate counsel, Kristen Strong replied Friday 10/18/02 via 

fax and priority delivery with a letter denying US BANCORP NA was in contract with Medical Supply and 

that if any law suit is filed to address service for the trust department to her at her office. 

132 Medical Supply called the trust department counsel Monday 10/21/02 to ask for service addresses 

of the other named entities and employees.  

133 Kristen Strong said the same address would be good for all and then proceeded to ask what the 

causes of action were.  

134 Medical Supply explained that it was chiefly an antitrust action based on the Sherman, Clayton 

and Hobbs Act and that causes of action under the USA Patriot Act were also a basis for the suit.  

135 Kristen Strong was surprised Medical Supply was told the USA Patriot Act had been given as the 

reason for the denial of escrow account service but reiterated that there was no contract in her view and she 

saw no basis for the other causes of action.  

136 Medical Supply stated that it would fax the complaint to her at the time the action was filed at the 

end of business Thursday 10/24/02, but they were still waiting for Mr. Jerry Grundhoffer to select the 

alternative of mutual fact finding to promote a resolution of the matter without litigation.  

137 Kristen Strong stated that the depositions would not lead to any meaningful explanation, that 

Medical Supply had her letter explaining US BANK’s reason for denying the escrow accounts and that the 

bank reserved the right to choose whom it served.  

138 Medical Supply reminded her that US BANCORP had extensive investments in healthcare and 

that choosing not to provide a service to a competitor is actionable under antitrust law.  

139 Kristen Strong warned Medical Supply not to contact anyone at US BANK and said If Medical 

Supply filed an action against US BANCORP NA, she would send a letter to the judge in advance of her 

answer to our complaint saying we had ex parte communications.  

140 Medical Supply stated that it had not had any communications with US BANK employees since 

receiving her reply on Friday 10/18/02.  
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141 Medical Supply informed Strong it was an account holder at US BANK and would continue to 

have communications with US BANK regarding its other bank business. 

142 Medical Supply contacted an attorney, familiar with the healthcare supply chain research and 

development done by SAMUEL LIPARI at the law firm of Shook, Hardy and Bacon and asked if his firm 

could act as escrow agent for accounts to be set up in US Bank.  

143 The Shook, Hardy and Bacon attorney said the bank is better prepared to provide escrow services, 

fearing the liabilities and risks for an escrow agent where the USA PATRIOT Act had been invoked and 

declined to act as escrow agent. 

144 On Thursday 10/24/02 Medical Supply filed for urgent injunctive relief against US BANCORP 

NA, its subsidiaries and named employees.  

145 Medical Supply counsel contacted US BANK counsel Kristin Strong to clarify the clerk of the 

court’s questioning of service and to attempt to schedule a hearing.  

146 Ms. Strong said she would call the following morning Friday 10/25/02 to answer the question 

about service. She did not call and took the day off.  

147 Medical Supply counsel called her on Monday morning 10/28/02 at which time she said the case 

had been transferred to outside counsel and gave the phone number to Medical Supply. 

148 On or about 10/28/02 Medical Supply contacted US BANCORP’s retained counsel and explained 

that there were questions about service and that Medical Supply was seeking to schedule a hearing that 

week for its requested relief to stop the harm it was suffering and to avoid a terminal outcome for the 

company.  

149 US BANCORP’s counsel said he had to travel and was unsure of his schedule but by the next day 

he might know of a time he could make a hearing.  

150 Without hearing from the opposing counsel, Medical Supply became concerned and sent an email 

on or about 10/29/02 suggesting portions of the injunctive relief it seemed likely the two parties could agree 

on and explaining the harm it was suffering and what delaying the relief beyond critical dates would inflict 

on Medical Supply, its associates and customers. 

151 The Defendants’ Acceptance of Liability for Medical Supply’s Business Plan Damages 
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152 The email explained the losses as follows: the damages of failing to receive the $350,000 to 

$450,000 it depended on November 1st and the resulting effects of that delay on its projected financials 

including lost profit of $51,795,005.00 lost increase in average valuation of $155,385,015.00 Candidate lost 

revenue of $15,499,788.00.  

153 The email explained that these injuries would be far greater if a December 1st deadline is missed 

and if the company does not recover from US Bank’s denial of the escrow accounts the total third year 

losses of the company would be as follows: lost profits $51,795,005.00 loss of increased company avg. 

valuation of $155,385,015.00 Candidate lost revenue of $15,499,788.00 and Customer losses of 

$697,486,200.00.  

154 On or about Wednesday 10/30/02, US BANCORP’s counsel sent a letter to the court dismissive of 

Medical Supply’s complaint and stating that it would oppose all requested relief. 

155 On or about Thursday 10/31/02, Medical Supply called US BANCORP’s counsel explaining the 

necessity of the relief sought and specifically the relief requested under paragraph 66 of the first federal 

complaint seeking to stop US BANK from reporting negative information about Medical Supply under the 

USA PATRIOT Act.  

156 US BANCORP’s counsel reiterated his belief Medical Supply needed to find another bank and 

that no liability existed.  

157 Medical Supply’s counsel explained that SAMUEL LIPARI will not risk a hundred million dollar 

company that requires high level banking services to future damage from a secret USA PATRIOT Act 

report that has misinformation in it and would create a black mark preventing them from ever being able to 

do any business. 

158 US BANCORP’s counsel said it would not agree to even just the relief sought in paragraph 66 of 

the first federal complaint.  

159 Medical Supply asked US BANCORP’s counsel if his firm would act as an escrow agent for 

accounts to be deposited in US BANK, since Shook, Hardy and Bacon had declined to do so.  

160 US BANCORP’s counsel refused to do so stating that US Bank did not owe any duty to Medical 

Supply. 

161 Defendants’ Intellectual Property Misappropriation  
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162 Realizing there was no immediate solution to this matter, and the fact that a previous business 

model pricing system developed by SAMUEL LIPARI in 1993-1995 was appropriated by HSCA, Medecon 

and Cardinal Healthcares’ subsidiary Owen Healthcare through exploitation of a confidential business 

relationship and then taken later by many other GPOs.  

163 On or about 11/6/02 SAMUEL LIPARI visited US BANK, Noland road branch to retrieve the 

documents left by him following the meeting with Douglas Lewis on 10/10/02.  

164 Douglas Lewis gave the documents back to SAMUEL LIPARI.  

165 SAMUEL LIPARI specifically ask if the documents were copied or faxed and Douglas Lewis said 

he put all of the information in his analysis and Samuel Lipari left the bank.  

166 Upon returning to Medical Supply’s office SAMUEL LIPARI inspected the documents and found 

that the binders had been separated and copies or faxes had been made of the associate program and the 

business plan documents.  

167 There were also tractor marks from a copy or fax machine on the back of the entire associate 

program and the business plan pages.  

168 The documents relating to the escrow agreement associate program application, and certification 

contract were not faxed or copied.  

169 There were no marks tractor marks on the back of these documents. 

170 Medical Supply became fearful of where these documents were sent and who has reviewed them.  

171 The documents that were copied or faxed contain all confidential details to the business, business 

model, management team, investors, industry experts, advisors, business practices, market strategies, 

revenue model, service structure, formula, algorithms and financials including 5 year details, 5 year 

condensed and break even analysis.  

172 SAMUEL LIPARI became fearful this information would fall into the wrong hands further 

blocking or eliminating entry to market. 

173 Defendants’ Breach Injures Medical Supply 

174 On or about 11/7/02 SAMUEL LIPARI received a complimentary D&B report dated 10/31/02 on 

Medical Supply. 

175 The report indicated Medical Supply started in 2000 and has a clear credit history and a strong 
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financial condition.  

176 Medical Supply Seeks Federal Declaratory Relief 

177 On November 18, 2002, Medical Supply obtained a TRO hearing on its request for preliminary 

injunctive relief. Medical Supply sought urgent preliminary injunctive relief from trade secret 

misappropriation and urgent preliminary injunctive relief from USA PATRIOT Act reporting. 

178 Medical Supply had a second preliminary injunction hearing at 12:00 p.m. on December 12, 2002.  

179 Medical Supply again sought urgent preliminary injunctive relief, opposed by the defendants from 

trade secret misappropriation and urgent preliminary injunctive relief from USA PATRIOT Act reporting, 

but was denied. 

180 On December 17, 2002 Medical Supply filed a notice of interlocutory appeal to The Tenth Circuit 

Court of Appeals. 

181 On June 16, 2003, the Kansas District Court dismissed Medical Supply’s action for injunctive and 

declaratory relief.  

182 After losing a motion for new trial, Medical Supply filed a timely notice for appeal on November 

21, 2003. 

183 On January 7th, 2004, the Tenth Circuit dismissed the interlocutory appeal as moot due to the 

superceding appeal of the action’s dismissal. 

184 The Third Attempt to Cover For Defendants’ Breach 

185 The defendants subjected MSCI to threatened and or actual USA PATRIOT Act Suspicious Activity 

Reporting (S.A.R.) with the knowledge that such reporting would harm or destroy MSCI’s ability to 

capitalize its entry into the market for hospital supplies. 

186 Never the less, on or about May 1st, 2003 Samuel Lipari again attempted to substitute or cover the 

defendants breach, this time with a capitalization plan involving the purchase of an office building at 1600 

N.E. Coronado Drive in Blue Springs. 

187 On or about May 7th, 2003 MSCI’s loan consultant Joan Mark explained if the General Electric 

Company provided a $5.4 Million dollar mortgage on a $10 Million dollar property and eliminated a $5.4 

Million dollar lease obligation that GE would directly benefit from a $15 Million dollar swing to their 

balance sheet. 
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188 Samuel Lipari negotiated a contract to purchase 1600 N.E. Coronado Drive creating for MSCI 

$350,000.00 in funds earned in the purchase bargain from selling the termination of the building’s ten year 

$5.4 million dollar lease with the building’s tenant GE Transportation to its parent corporation, the General 

Electric Company (GE), which also agreed to provide MSCI a purchase mortgage as part of its contract 

with MSCI to release GE Transportation from the ten year lease. 

189 When GE entered into the contract with MSCI, knowing of the S.A.R. threat by US BANK and US 

BANCORP related to GE by SAMUEL LIPARI.  

190 GE on May 15th, 2003 agreed to buy the deeply discounted remainder of the lease and fund MSCI’s 

mortgage to purchase the office building at 1600 N.E. Coronado Drive after performing diligence over the 

executive summary of MSCI’s business plan and affirming MSCI would be able to repay the mortgage 

based on MSCI’s value proposition and the opportunity in the market for an independent hospital supply 

electronic marketplace on the internet. 

191 Later, GE Medical and its former president Jeffrey R. Immelt, now CEO of GE learned that GE 

corporate had capitalized MSCI’s entry into the hospital supply marketplace when GE’s former CEO Jack 

Welch had specifically instructed Jeffrey R. Immelt to distribute GE Medical’s equipment and supplies on 

the internet first in GE’s electronic marketplace Global Exchange and then to form GHX,LLC as an 

electronic marketplace, both because Jack Welch feared an independent hospital supplier creating an 

electronic marketplace that would provide lower prices selling supplies from GE’s competitors.  

192 GHX, L.L.C. was capitalized by and remains under the control of GE and Jeffrey R. Immelt which 

retains a directorship on the board of the privately held company. 

193 With GE and Jeffrey R. Immelt’s approval GHX, L.L.C. had subsequently formed a joint venture 

with the remaining electronic marketplace for hospital supplies, Neoforma, Inc. part of a healthcare 

technology company capitalization syndicate with US BANCORP’s Piper Jaffray and together in an 

agreement, GHX, L.L.C. and Neoforma allocated market share of the nation’s hospitals between each 

other.  

194 GE repudiated its contract, sacrificing $15 million dollars on June 15th, 2003 to keep Medical 

Supply from being able to compete against GHX, L.L.C. and Neoforma in the market for hospital supplies. 

195 MSCI sought to enforce its contract with GE and recover damages in federal court so tat MSCI 
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would still be able to enter the market for hospital supplies and capitalizing its electronic marketplace. 

196 SAMUEL LIPARI filed a lis pendens notice in the Jackson County Register of Deeds office based 

on his state law and antitrust claims in the US District Court. 

197 US BANCORP and US BANK Work to Frustrate Recovery From GE 

198 The defendants US BANCORP and US BANK along with Jerry A. Grundhoffer, Andrew Cesere, 

Piper Jaffray Companies and Andrew S. Duff coordinated their defense of Medical Supply’s action for 

injunctive and declaratory relief with the GE defendants Jeffrey R. Immelt, GE, GHX, GE Healthcare, GE 

Capital and GE Transportation who inconceivably attached the Medical Supply complaint and order to 

their 12(b)6 motion to dismiss in Medical Supply’s separate action against Jeffrey R. Immelt, GE, GHX, 

GE Capital and GE Transportation.  

199 On January 29, 2004, March 4, 2004, April 2, 2004 US Bancorp’s counsel, Nicholas A.J. Vlietstra 

and Piper Jaffray’s counsel Reed coordinated their appeal (10th C.C.A. 03-3342) with the GE defense. The 

GE defendants included the action against the US BANCORP defendants and Unknown Healthcare 

Provider as a related appellate case in (10th C.C.A. 04-3075) and used the US BANCORP order as a basis 

for a cross appeal (10th C.C.A. 04-3102) challenging the failure of the trial court to grant sanctions against 

Medical Supply.”  

200 A cartel of hospital suppliers organized in an anticompetitive agreement as members of GE’s 

GHX,LLC and including the University Hospital Consortium (UHC), Robert J. Baker, the Volunteer 

Hospital Association (VHA, Inc.), Novation LLC, Neoforma, Inc. and Robert J. Zollars renewed their 

conscious commitment to a common scheme designed to achieve an unlawful objective of keeping Medical 

Supply out of the market for hospital supplies by reviewing the case against US BANCORP and consulting 

with representatives for the defendants US BANCORP and US BANK along with Jerry A. Grundhoffer, 

Andrew Cesere, the Piper Jaffray Companies and Andrew S. Duff.  

201 The cartel decided to rely on the continuing efforts to illegally influence the Kansas District Court 

and Tenth Circuit Court of Appeals to uphold the trial court’s erroneous ruling.  

202 The cartel also renewed their efforts to have Medical Supply’s sole counsel disbarred, knowing that 

an extensive search for counsel by Medical Supply had resulted in 100% of the contacted firms being 

conflicted out of opposing US BANCORP and actually effected a frenzy of disbarment attempts against 
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Medical Supply’s counsel in the period from December 14, 2004 to February 3rd, 2005, originating from 

US BANCORP and US BANK’s agent Shughart Thomson and Kilroy’s past and current share holders.”  

203 The former eighteen year Shughart Thomson & Kilroy shareholder acting as magistrate on the GE 

case denied Medical Supply discovery and the court did not even permit discovery when the dismissal 

attachments necessitated conversion of the GE motion to one for summary judgment. 

204 BREACH OF CONTRACT 

2) The Defendants breached their contract with Medical Supply (MSCI) which interests are now 

assigned to SAMUEL LIPARI to provide MSCI with a full range of business banking services, including corporate trust services and escrow agency to be performed lawfully and professionally with a “five star guarantee” of quality of service.  

3) This contract was executed in writing by the  

4) Defendants and MSCI when their respective agents opened the Medical Supply Chain Corporate 

checking account.  

5) The Defendants breached their contract with MSCI to provide MSCI with corporate trust services, 

escrow agency and the service of hosting escrow accounts for MSCI and its candidates.  

6) This contract was made while the plaintiff was influenced by representations over the phone at a 

distance of 300 miles between the defendant US BANK’s St. Louis office and the plaintiff as chief executive officer of MSCI a customer of US BANK’s Noland Road Independence office in the regular course of business.  

7) No writing or other memorialization of this contract to provide a full range of banking services with 

a “Five Star Guarantee” was referred to or contemplated at any time during its negotiation and formation by either the Defendants or MSCI.    

8) The Defendant’s Vice President Brian Kabbes and Samuel Lipari came into formation of a written 

contract for escrow account services when both had agreed upon some or all of the terms in exchanges of email including: the composition of the escrow form, the language limiting the liability of US BANK and the escrow agent, the language designating US BANK’s compensation for its duties in any legal disputes arising between the parties, the directions for US BANK’s investment of long term held funds, the directions for US BANK’s investment of short term held funds, the selection of investment vehicles 

for both funds respectively, the name and address of BRIAN KABBES as escrow agent on the escrow form, the name and address of US BANK as escrow depository on the escrow form, the price term US BANK is charging for the agreed upon escrow service and the price term and payment schedule for maintaining the account.  

9) The Defendants performed diligence to determine whether to accept the contract with MSCI to 

provide MSCI with corporate trust services, escrow agency and the service of hosting escrow accounts for MSCI and its candidates.  

10) The Defendants required only one item to be rectified for approval; a current good standing status 

from the Missouri Secretary of State, which MSCI provided, satisfying their sole open element. 

11) The Defendants approved MSCI’s escrow form for delivery along with MSCI’s associate contract to 

MSCI’s independent representative candidates for their examination and submission for review to their personal legal counsel. After entering into a contract with MSCI, the defendants breached the contract and did not provide the escrow accounts. 

12) The Defendants breached the contract to provide escrow accounts to MSCI when the defendants 

discovered MSCI would reduce hospital supply prices nationwide with an internet based electronic marketplace. 
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13) MSCI attempted to cover or substitute as described in the statement of facts, seeking the services of 

Shook, Hardy & Bacon, then the defendants’ own law firm to administer escrow accounts unsuccessfully. 

14) MSCI then attempted to cover or substitute by obtaining the capitalization for entry to market 

through a real estate transaction with GE which breached its contract when it also discovered MSCI would reduce hospital supply prices nationwide with an internet based electronic marketplace.  

15) The Defendant US BANCORP injured MSCI with a fraudulent misrepresentation material to their 

transaction of escrow agency and escrow account hosting through US BANK for MSCI and SAMUEL LIPARI.  

16) Then Brian Kabbes speaking as a Vice President of US BANK falsely represented to MSCI that US 

BANK and the commercial trust department would not perform as escrow agent or host MSCI’s escrow accounts because of the “know your customer provisions” diligence requirements of the USA PATRIOT Act had come into effect and made it impossible for the bank to perform this service for MSCI.  

17) The defendants’ officers Lars Anderson and Susan Paine made this fraudulent misrepresentation 

through the defendant Brian Kabbes by directing him to give this reason to MSCI’s chief executive officer, SAMUEL LIPARI.  

18) The defendant US BANCORP’s officer Andrew Cesere directed the defendants’ officers Lars 

Anderson, Susan Paine And Brian Kabbes not to retract this fraudulent  

19) misrepresentation when it had been questioned by MSCI and SAMUEL LIPARI and to maintain the 

misrepresentation in their capacity as managing speaking officers for US  

20) BANCORP NA, US BANK.  

21) The defendants’ officers Andrew Cesere, Lars Anderson, Susan Paine and Brian Kabbes caused this 

fraudulent misrepresentation to be communicated to SAMUEL LIPARI with the intention to induce MSCI to refrain from enforcing US BANK’s agreement to provide MSCI escrow agency services and  

22) escrow account hosting.  

23) On 10-24-02 the defendants officer Brian Kabbes communicated to MSCI and SAMUEL LIPARI 

that US BANK’s corporate trust division (US BANCORP) would not provide the escrow accounts because of the “know your customer” provision of the USA PATRIOT Act prevents them from providing the agreed upon escrow accounts. 

24) Becky Hainje US Bancorp (Phone Message left on MSCI answering machine 10-24-02); 

25) ”Becky Hainje: Hi Sam this is Becky Hainje with US Bank I a… visited again with Brian 

Kabbes in the a… corporate trust area and a… ask him what would you need to provide in order to have the a… request for the escrow trust reviewed and he was very honest, he said a… really it does not look good, this is something that the bank would be willing to do and he doesn't want you to invest any more time in it with him, but he did give me a… the listing of the main reasons, the concerns that the bank had a… first of all was that of course this is an unknown start up business that a…. did not have 

any prior existing relationship with the a… Bank a... that the principals involved with the business were people unknown to the bank as you mentioned they were National and he really had no idea, and but the main reason is to know your customer "Patriot Act" that was enacted after 911, and which we really could not give all the correct answers a… on the course and the flow of money, so that's what the situation was a…I understand that your coming up with a unique way to finance and get a business off of 

the ground unfortunately this seems to be a day and an age where unique thinking outside of the box isn’t a… is being, a…is very difficult to get anything going, and I apologize that I wasn’t able to be of more service to you a…hopefully you will be able to get this going perhaps with Doug on financing, and I do wish you all the best, if you have any more concerns, please feel free to give me a call at 913-261-5725.” 

 

26) Brian Kabbes called back rather than Ed Higgins:  

27) “Bret Landrith MSCI; ”Yes Brian, this is Bret Landrith, returning your call.  

28) Brian Kabbes US BANCORP; ”Bret hey a…Lars Anderson wants to be on this call too, he is 

our new business development guy, do you mind if I get him on the line.” 

29) Bret Landrith MSCI; ” No problem.” 

30) Lars Anderson US Bancorp; ”Hey Bret, I got Lars Anderson, hey Bret.”   

31) Bret Landrith MSCI; “Nice to speak to you” 

32) Lars Anderson US BANCORP; “Susan Pane is here also here in the office a… 
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33) Brian Kabbes US BANCORP; “I report to Susan Pane and Lars is our new business 

development person, now you had called Andy Cesere yesterday.“  

34) Bret Landrith MSCI; “Yes I didn't realize when I last spoke to Brian that we had already sent 

out the escrow agreements that he approved, am of course.” 

35) Lars Anderson US Bancorp; “Who approved?” 

36) Bret Landrith MSCI; “Brian Kabbes, he works there in your office, I think he is in front of 

you, a… of course it is sort of inherent in an escrow customer that somebody is seeking an escrow account because there is not a sufficient establishment of trust yet so between the parties and realizing that we are going to have to change the escrow account contracts with the, our ten best candidates that we've chosen who will produce the most revenue for our business in it's first year in market a… that became a substantial issue for us and I didn't realize that when I last spoke to Mr. Kabbes.” 

37) Lars Anderson US Bancorp; “Yeah, we were wondering how obviously calling Andy Cesere 

a…”  

38) Bret Landrith MSCI; “well a…”  

39) Lars Anderson US Bancorp; “as you were not happy with our decision not to move forward 

on the transaction to get a hold of management at the bank that runs our overall unit.” 

40) Bret Landrith MSCI; “a… Mr. Kabbes was very helpful, he suggested that we go to some local 

bank, you know some big bank hasn't bought up like you all and taken and run off the staff that knew anything, but a…he a… was also not clear on why we had sought a trust account at US Bank, because he didn't see why we didn't go to our own bank, of course you are our bank and have been since about April, the first corporate account we ever opened was with you all.” 

41) Lars Anderson US Bancorp; “Sure”, 

42) Brian Kabbes US BANCORP; “I said that when I said that I said your local bank, I didn't 

know it was with US Bank.” 

43) Bret Landrith MSCI; “Who has really accelerated there a level of customer service just 

recently in the former First Star Bank, you guys took over and occupied, and now they actually connect us with the people that can provide the services they say they have, and that is how come our local bank forwarded us to your Trust Department. 

44) Lars Anderson US Bancorp; “Got yea...Well then no doubt nobody questions about whether 

you have an account or whether, you know we can't handle this type of transaction generally, the question centers around when did we commit to this transaction specifically and Brian and I have been talking and we don’t know at any point where we specifically said we are on board a… we were trying to evaluate the transaction therefore looking at some of the specifics of the document and what our duties were.” 

45) Bret Landrith MSCI; “I don't think we need to go into minutia over that right now I think the 

chronology will come with the demand letter a…but we understood that you knew the purpose and why we kept contacting you in getting the second change approved, by the time you made the negative decision you also had our business plan and that’s pretty serious.” 

46) Lars Anderson US Bancorp; “We have not divulged your Business Plan to any body, there is 

no confidentiality issue here.” 

47) Bret Landrith MSCI; “well a…” 

48) Lars Anderson US Bancorp; “Where did we ever accept the transaction, we never provided 

you pricing, we never provided you a bid and we certainly never signed off on the escrow agreement.” 

49) Bret Landrith MSCI; “we had pricing and its oral, and this is Missouri, and this is a business 

contract in your regular line of business and we relied and depended on your excerption that it was ok and we sent it our to our best people.” 

50) Brian Kabbes US BANCORP; “I’ll tell you what Bret, you can talk with Sam, you can get 

him on the phone if you want, because when I went over numbers with Sam, I said by no means is this a done deal, I need to run it past some people, I told him that twice, so I discussed numbers with him, but I said to him twice, I we came to what would work for you.” 

51) Bret Landrith MSCI; “Sam is in the room now.”  

52) Sam Lipari MSCI; “Hi Brian, well Brian, I also had conversations with Becky Hainje, and 

Becky had indicated as well that your conversation with her according to the recording that I have of the conversation is that you guys, you or her or combination thereof, had no problem with this and it should be a slam-dunk, to quote her exactly.” 

53) Bret Landrith MSCI; “but, but before we go farther down this line, obviously you don't have 

your new business development guy in there so you can help document why it was good of you not to take on our new business and we are sort of flabbergasted that you got any reason not to take on our business and we are sorry we are with you, but we are with you for at least these ten people.” 

54) Brian Kabbes US BANCORP; “Excuse me” 

55) Lars Anderson US Bancorp; “you do want, on what basis do you consider us to be with you 

guys, I mean in any cap… in this transaction.” 

56) Bret Landrith MSCI; “well we have our sole banking relationship with you and we have 

shared an incredible amount of trust with you and divulged our business practices model and everything to you and are are corporate financials, we knew that a large major competitor of ours is headquartered in St. Louis and we had no concept that there would be a conflict of interest issue, but a… a….. 

57) Lars Anderson US Bancorp; “We don't have a conflict of interest.” 

58) Bret Landrith MSCI; “this comes out of left field that you are accusing us of being Arab 

terrorist or something and not wanting to set up a basic account your bread and butter services of your department, I think you are taking on other customers this year sometime, if you are still going to have a trust office in St. Louis, and we are sort of surprised you are not taking us on and we can't imagine a reason for it. 

59) Lars Anderson US Bancorp; “Ok, well I think Brian’s conveyed...” 

60) Bret Landrith MSCI; ‘well those are pretty bad reasons and those end up with a demand 

letter, and yes there will be extensive chronology and we will explain trust obligations and fiduciary duties and where we think we were in contract and we think we will have an explanation that wins.” 

61) Lars Anderson US Bancorp; “well we are not the right people to talk to about that, we are 

just... 

62) Bret Landrith MSCI; “all right well, like I said earlier, I don't see any point in having a 

discussion about that, obviously you guys provide a service, you got your new business development guy there on this phone call, either you are talking to us about the services you are going to provide, or what we need to do to be your customer.” 

63) Lars Anderson US Bancorp; “so your, what your what are you stating at this point, that you 

are going to....” 

64) Bret Landrith MSCI; “we got ten people that....”  
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65) Lars Anderson US Bancorp; “to force us to provide these services, or what, I don't 

understand now what you want.” 

66) Bret Landrith MSCI; “your, your characterizing that as a threat, there are no threats here, our 

business future depended on these ten people for the next six months or year revenue, you took them out you didn't even threaten us before you did it, so we will try and save what we can, but probably since you got your team there you ought to think about how to make us a customer at least for these ten so that we can remediate this damage.” 

67) Lars Anderson US Bancorp; “well we certainly never contracted with you or these ten 

people.” 
68) Bret Landrith MSCI; “well I think we go to a referee on that, first you get the demand letter, 

you get to respond to your version and then we go to a forum where they will make a ruling.” 

69) Sam Lipari MSCI; “and, and if I might add something here, this patriot act, that was 

identified as a reason for not extending the escrow services to us might you guys explain how that applies to a company that has been incorporated and in good standing for three years in the state of Missouri, in addition to the fact that we have a trail of where the funds come from, we also have signatures on both financial and criminal discovery of these individuals where anyone can run a background check or financial background on these individuals.  I mean I am just really concerned why this patriot act 

was brought into this when we don't have anything to do with that. 

70) Lars Anderson US Bancorp; “we were not trying to relate the Patriot Act specifically to your 

status of business or your integrity it only...” 

71) Sam Lipari MSCI; “well according to Ed Higgins, he didn't see how this, where this even 

came from.”   

72) Bret Landrith MSCI; “what other customers has this been an issue with for you and maybe 

you shouldn't be dealing with those types of customers?” 

73) Lars Anderson US Bancorp; “The patriot act, when it was put in place, caused us to have a 
clear set of rules on how we take on business.” 

74) Sam Lipari MSCI; “well according to Ed Higgins, he doesn't think that the Patriot Act has 

anything remotely to do with Medical Supply Chain, and what we are trying to do here.”   

75) Bret Landrith MSCI; “but, since you mentioned it the other day, we started looking at who you 

got investments in, and you got some investments in some healthcare entities that are under the gun, they have either been indicated for anti-trust violations or illegal kick-back schemes and for us now looking at space alien excuse for not having our trust accounts hosted by you, we are starting to think conflict of interest explains it. 

76) Lars Anderson US Bancorp; “yea, you know what...we are not sure...what's your... 

77) Bret Landrith MSCI; “yea, it is pretty serious and it goes beyond contract damages ok.” 

78) Lars Anderson US Bancorp; “we are not the right people to talk to if you...” 

79) Bret Landrith MSCI; “I know you may not be the right people to talk about trust, that is why 

I was trying to get your Vice Chairman, still haven't gotten to him, hopefully we can get this resolved today. 

80) Lars Anderson US Bancorp; “we have already spoken with him and explained the situation, 
if you want to talk about other things in the Bank and our policies, whatever, I mean.” 

81) Bret Landrith MSCI; “no, I think we are going to focus on the Trust Department on US Bank 

for sometime here, it is probably a three-year process, but we will get to know each other quite well.” 

82) Lars Anderson US Bancorp; “do you have any other questions today?” 

83) Bret Landrith MSCI; “No, you called us.” 

84) Lars Anderson US Bancorp; “well we were just returning your call to Andy Ceccere”. 

85) Bret Landrith MSCI; “well I think he ought to personally talk to us cause we are still not 

getting a good explanation here.” 

86) Lars Anderson US Bancorp; “you are not looking for a good explanation you are looking to 

force us to do the transaction.” 

87) Bret Landrith MSCI; “no, you guys are the ones that don't even threaten you just kill, but we 

are still wondering how we can fix this.” 
88) Sam Lipari MSCI; “yea, we need, the problem here is that we have these a…, we basically 

have a…, out of 300 resumes we’ve pined it down to approximately 15 of which 10 we sent out the contract and the escrow and then you guys decide that you don't want to do the escrow over a Patriot Act that we don't have anything do with in the first place, now you claim that we do and be on, I…I still don't understand where you are coming from that standpoint, but that is ok, in the mean time we tried to explain the situation and in fact we spoke with Ed, now who is Ed Higgins,  

89) Brian Kabbes US BANCORP; “He is ahead of personal trust in St. Louis.” 

90) Sam Lipari MSCI; “Ok, well when we spoke with Ed, Ed seemed to feel as though this 

doesn't have anything to do with the Patriot Act, and basically, that is what we are saying, but I will indicate to you this....Becky had already established the fact that Brian you and her had talked last week and you didn't see any problem with it and if you didn't see any problem with it, you also suggested we make a change on #10 of the escrow agreement, so that we could leverage the asset to create a line of credit here at the local level, a… and everything seemed to be going in order and then all of a sudden 

you guys come back and say well you are not going to do it and you guys want to basically climb behind the Patriot Act as a basis for your decision, but Patriot Act doesn't have anything to do with what we are doing. 

91) Brian Kabbes US BANCORP; “first off, that was a minor, that was part of our reason that 

was a minor reason...” 

92) Sam Lipari MSCI; “well, if, if I quote Becky correctly this morning on her conversation, it 

was the fact that you don't know who all is involved in the Company, you don't know where these, where the Executives are that are running this company, in other words, you didn't have background information on the company itself to set up the trust, that, why is that any of your business in the first places as it relates to setting up an escrow? That’s my question, and again I think we are going to find out that we are going to constantly come back to this issue where you have a conflict of interest and because 

of your knowing our business model and how we are arriving at generating revenue and so on and so forth that you basically kill our escrow, so by killing our escrow, especially in this particular situation on these ten that we have sent the information out to, you have essentially cut off at least $300 and possibly $450 thousand dollars.” 
93) Bret Landrith MSCI; “but they were our ten best you know, former principal of IBM, and 

people we hand picked from all over the country at the best change of getting our hundreds of millions of dollars or revenue we count on in the next couple of years.” 

94) Sam Lipari MSCI; “so all the conversations that we have documented since last week, have 

basically indicated that you had no problem in doing the escrow in the first place, in fact, Bryan you and I hammered out a Cost and Price and I would think...” 
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95) Brian Kabbes US BANCORP; “you are missing a very important part of that, twice I said to 

you I need to run this past something, and I stopped you and said it a second time.” 

96) Sam Lipari MSCI; “ok well then let me ask you this Brian, why won’t you just set the escrow 

up?  Why? We don't have anything to do with the...a…” 

97) Brian Kabbes US BANCORP; “well” 

98) Sam Lipari MSCI; “there is a conflict of interest Brian, and you know there is, and I don't 
know why you are hiding behind the Patriot Act because the Patriot Act doesn't have anything to do with us, and you know it doesn't, and I am upset about it, I have spent two weeks working with Becky and Doug and You and everybody else, we've got basically $300 to $450 thousand dollars in the pipeline here that has been basically cutoff cause we don't have an escrow for these people to deposit and we are going to have to go back to them to try and save them if we can, and if we can't all this is really kind 

of a mute issue, it is just a fact that you don't want to do business with us because you have a conflict of interest with other companies that are doing banking business with you and frankly, you are right, if we ever get our business model off the ground, we are going to put them out of business, in fact, we may not have to the Justice Department has already indicted them, the Federal Trade Commission is after them, and not Medicare and Medicaid is after these GPO's. In addition to that, I have a glass pipe line 

to the New York Times, so if we really want to bring everybody into this thing and really nail down what is going on we can.  All we asked for was a simple escrow so that we had a place to put our certification program candidates until they receive the weeks worth of training and we were able to identify whether or not they were going to be part of our organization or not. That is all we asked you people to do, instead, you guys have carried this thing farther, in other words, you want to know more 

information about the company, or you want to know about our background, or you want to know whose involved in this because there is a conflict of interest and that is the only reason you guys wouldn't provide these services.  You would provide them for anyone else that walked in off of the street, but you have a conflict.  So admit you have a conflict and let's move on.  If you don't have a conflict, then set the escrow up.” 

99) Lars Anderson US Bancorp; “Sam, this is Lars, Brian and I have talked about this since he 

bounced the transaction off of me to find out if we should do the deal and I couldn't see good reason to do the deal, but we have never talked about any kind of conflict of interest.  I don't even know where you are coming from that standpoint.”   

100) Brian Kabbes US BANCORP; “I don't have any idea what he is talking about.” 

101) Bret Landrith MSCI; “I understand you are not admitting it yet, but you have not come up 

with a plausible non-protectoral reason to not set up escrow accounts. We are going to be looking at...” 

102) Brian Kabbes US BANCORP; “we have to know our customers I have to have complete 

information and to know our customers and to know who we are doing business with.”   

103) Bret Landrith MSCI; “I don't think a US Bank knows too much about US Bank, but in terms 
of, we filled out credit application you got business plan, you got all that information, and once you got all that information then we are surprised you are not accepting the account.” 

104) Lars Anderson US Bancorp; “we take on a trust business stand alone, and we have our own 

acceptance criteria and it's got nothing to do with what someone else got your financials or whatever....” 

105) Bret Landrith MSCI; “like I said, I don't think US Bank is a coherent entity and I am really 

alarmed at some of the laissez-faire lack of control of practices that you have and I am sure we are going to see a lot of disturbing things, unless you are here are calling us to set up some trust accounts we will probably do our next communications in correspondence.” 

106) Lars Anderson US Bancorp; “Ok, well we are trying to explain to you today the reason why 

we are not taking on the account.” 

107) Sam Lipari MSCI; “and what is that reason exactly, because we have gone”” 

 

108) Transcript of tape recorded telephone conference. 

109) MSCI and SAMUEL LIPARI justifiably relied upon this fraudulent misrepresentation to not enforce 

US BANK’s promise with the defendants’ officer Brian Kabbes upon learning that US BANK was not going to provide the escrow services. MSCI and and SAMUEL LIPARI justifiably relied upon this fraudulent misrepresentation and did not seek a reversal of the decision from the St. Louis office of US BANK’s Commercial Trust department and instead contacted US BANCORP NA’s Andrew Cesere, to try and resolve the problem, unintentionally angering Lars Anderson and Susan  

110) Paine.  

111) The defendants US BANCORP NA and US BANK caused this fraudulent misrepresentation to be 

communicated to MSCI with knowledge of its falsity or reckless disregard as to whether it was true or false to the point of not checking and realizing that the increased duties of the “know your customer” for new account holders had not been enacted.  

112) Or, in the alternative the defendants caused this fraudulent misrepresentation to be communicated 

with reckless disregard as to whether it was true or false to the point of not checking and realizing MSCI and Sam Lipari were established existing customers of US BANK the increased duties of the “know your customer” did not apply to.  

113) US BANK and US BANCORP intentionally deceived MSCI and SAMUEL LIPARI over the 

pretext of the USA PATRIOT Act as a false reason to breach the contract to provide escrow accounts because the defendants knew or should have known that it is well established that a change in federal law does not excuse breach of a banking contract. 

114) US BANK and US BANCORP had a bad faith motive and deceived MSCI and SAMUEL LIPARI 

to prevent MSCI from competing with or otherwise disadvantage hospital suppliers US BANCORP PIPER JAFFRAY a wholly owned subsidiary of US BANCORP had invested in and underwritten. 

115) US BANK and US BANCORP had a bad faith motive and deceived MSCI and SAMUEL LIPARI 

to prevent MSCI from competing with or otherwise disadvantage US BANCORP PIPER JAFFRAY and US BANCORP relationships with the hospital Group Purchasing Organization (“GPO”) Novation, LLC. 

116) US BANK and US BANCORP had a bad faith motive and deceived MSCI and SAMUEL LIPARI 
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to prevent MSCI from competing with or otherwise disadvantage US BANCORP PIPER JAFFRAY and US BANCORP relationships with the hospital Group Purchasing Organization (“GPO”) Neoforma, Inc. (now acquired by GHX, LLC an electronic healthcare marketplace created by The General Electric Company, ”GE”) 

117) MSCI and SAMUEL LIPARI relied on the Defendants fraudulent misrepresentation to MSCI and 

SAMUEL LIPARI’s detriment.  

118) MSCI and SAMUEL LIPARI were harmed by the Defendants’ actions, resulting in the immediate 

loss of from three hundred thousand to four hundred and fifty thousand dollars and the inability to act on the opportunity it had planned to realize with the funds, including the recruitment and training of a nationwide network of independent representatives and the revenue the representatives would create through MSCI’s entry into commerce.  

119) TRADE SECRET MISAPPROPRIATION UNDER SECTION 417.450 RSMO OF THE 

UNIFORM TRADE SECRETS ACT  

 

1 The Defendants have misappropriated MSCI’s business plan and associate program containing 

MSCI’s trade secrets.  

2 The Defendants have made use of MSCI’s trade secrets through unauthorized copying and 

transmittal.  

3 The Defendants directed Douglas Lewis to disassemble MSCI’s Business Plan and Associate 

Program and make copies and or fax their contents in violation of SAMUEL LIPARI’s oral instructions to 

Douglas Lewis and the notice of limitations of disclosure, use, transmittal and copying expressly stated on 

the covers and in the bodies of the above documents.   

4 US BANK exceeded its authorized use and copied and or transmitted the above documents to the 

defendant US BANCORP and its officers Lars Anderson, Susan Paine and Brian  

120) Kabbes.  

1 The Defendants directed Douglas Lewis to disassemble MSCI’s Business Plan and Associate 

Program and make a derivative analysis document containing MSCI’s trade secret and or fax their contents 

in violation of Sam Lipari’s oral instructions to Douglas Lewis and the notice of limitations of disclosure, 

use, transmittal and copying expressly stated on the covers and in the bodies of the above documents.   

2 The defendant US BANCORP NA, its officers Lars Anderson, Susan Paine and Brian Kabbes and 

its subsidiary US BANCORP PIPER JAFFRAY acquired unconsented knowledge of MSCI’s trade secrets 

and made use thereof.  

3 The Defendants were at the time attempting to settle litigation through payment of several million 

dollars for theft of customer information in an unrelated class action lawsuit giving rise to MSCI’s 

heightened fears of being materially inured if its trade secrets are not recovered and their dissemination is 

not disclosed.  
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121) BREACH OF FIDUCIARY DUTY 

1 Plaintiff hereby re-alleges the preceding averments of facts and incorporates them herein. 

2 US BANCORP through its investment banking subsidiary US BANCORP PIPER JAFFRAY 

dominated the capitalization of health care technology companies. 

3 US BANCORP through its relationship directly with Novation, LLC and through its subsidiary 

US BANCORP PIPER JAFFRAY’s relationship with Novation, LLC dominated the access to the 

nationwide hospital supply market. 

4 Until April 28, 2003 when US BANCORP PIPER JAFFRAY settled charges it was guilty of 

aiding and abetting efforts to defraud investors and manipulating investment research, US BANCORP 

through its investment banking subsidiary US BANCORP PIPER JAFFRAY was able to dominate investor 

research and exclude potential competitors to Novation, LLC’s control of the market for hospital supplies 

from having a market for securities. 

5 SAMUEL LIPARI placed his trust in US BANK and US BANCORP to provide escrow services 

to MSCI in his plan to alternatively capitalize MSCI’s entry into the market for hospital supplies through 

the participation of its certification candidates who would function as MSCI’s marketing representatives.  

6 US BANCORP’s corporate trust division acting through US BANK was a trustee of the highest 

order to MSCI by virtue of US BANK’s contract with SAMUEL LIPARI to provide MSCI escrow 

services. 

7 In forming the trust relationship with MSCI, US BANK and US BANCORP asked for and 

obtained from SAMUEL LIPARI all of MSCI’s confidential information relating to the escrow accounts 

and MSCI’s certification candidates.  

8 US BANK was a trustee of the highest order to MSCI by virtue of US BANK’s officer Douglas 

Lewis’ promise to SAMUEL LIPARI that US BANK would safeguard MSCI’s confidential business plan. 

9 US BANCORP and US BANK violated the high standard of conduct and loyalty owed to MSCI 

required by the defendants’ fiduciary relationship as an escrow services provider to MSCI when US 

BANCORP and US BANK improperly used a change in federal law as a pretext to breach US BANCORP 

and US BANK’s agreement to provide escrow services. 
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10 US BANCORP and US BANK violated the high standard of conduct and loyalty owed to MSCI 

required by the defendants’ fiduciary relationship as an escrow services provider to MSCI when US 

BANCORP and US BANK fraudulently claimed a change in federal law excused their breach US 

BANCORP and US BANK’s agreement to provide escrow services, knowing the change did not render 

performance impossible and knowing that a change in law or regulations did not relieve the defendants of 

their duty to perform under the escrow contract.  

11 US BANK violated the high standard of conduct and loyalty owed to MSCI required by the 

defendants’ fiduciary relationship as custodian of MSCI’s confidential trade secrets contained in MSCI’s 

business plan and MSCI’s certification program when it reproduced the trade secrets and transmitted them 

to US BANCORP offices outside of the Independence, Missouri office of Douglas Lewis. 

12 US BANCORP violated the high standard of conduct and loyalty owed to MSCI required by the 

defendants’ fiduciary relationship as custodian of MSCI’s confidential trade secrets contained in MSCI’s 

business plan and MSCI’s certification program when it received the MSCI trade secrets transmitted to 

them by Douglas Lewis and disseminated them to hospital suppliers and GPO’s competing with MSCI. 

13 US BANCORP and US BANK violated their duty of undivided loyalty to MSCI and to the escrow 

beneficiaries thereof by engaging in self-dealing by requiring the escrow account funds to be invested in a 

fund owned by US BANCORP without disclosure of US BANCORP’s interest. 
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